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DEPARTMENT OF JUSTI CE AND FEDERAL TRADE
COW SSI ON STATEMENTS OF ANTI TRUST ENFORCEMENT
PCOLI CY | N HEALTH CARE

| NTRODUCTI ON

I n Septenber 1993, the Departnment of Justice and the Federal
Trade Conm ssion (the "Agencies") issued six statenents of their
antitrust enforcenent policies regarding nergers and vari ous
joint activities in the health care area. The six policy
statenents addressed: (1) hospital nergers; (2) hospital joint
ventures invol ving high-technol ogy or other expensive nedi cal
equi pnent; (3) physicians' provision of information to purchasers
of health care services; (4) hospital participation in exchanges
of price and cost information; (5) health care providers’ joint
pur chasi ng arrangenents; and (6) physician network joint
ventures. The Agencies also commtted to issuing expedited
Departnent of Justice business reviews and Federal Trade
Comm ssi on advi sory opinions in response to requests for
antitrust gui dance on specific proposed conduct involving the
heal th care industry.

The 1993 policy statenents and expedited specific Agency
gui dance were designed to advise the health care community in a
time of trenmendous change, and to address, as conpletely as
possi bl e, the problem of uncertainty concerning the Agencies’
enforcenment policy that sone had said m ght deter nergers, joint
ventures, or other activities that could | ower health care costs.
Sound antitrust enforcenent, of course, continued to protect
consuners agai nst anticonpetitive activities.

When the Agencies issued the 1993 health care antitrust
enforcenment policy statenents, they recognized that additional
gui dance m ght be desirable in the areas covered by those
statenents as well as in other health care areas, and commtted
to issuing revised and additional policy statenents as warranted.
In light of the cormments the Agencies received on the 1993
statenents and the Agencies’ own experience, the Agencies revised
and expanded the health care antitrust enforcenent policy
statenents in Septenber 1994. The 1994 statenents, which
superseded the 1993 statenents, added new statenents addressing
hospital joint ventures involving specialized clinical or other
expensi ve health care services, providers' collective provision
of fee-related information to purchasers of health care services,
and analytical principles relating to a broad range of health
care provider networks (ternmed “nultiprovider networks”), and
expanded the antitrust "safety zones" for several other
st at enent s.

Since issuance of the 1994 statenents, health care markets
have continued to evolve in response to consuner denmand and
conpetition in the marketplace. New arrangenents and vari ations
on existing arrangenents involving joint activity by health care



provi ders continue to energe to neet consuners', purchasers', and
payers' desire for nore efficient delivery of high quality health
care services. During this period, the Agenci es have gained
addi ti onal experience with arrangenents involving joint provider
activity. As a result of these devel opnents, the Agencies have
decided to anplify the enforcenent policy statenent on physician
network joint ventures and the nore general statenent on
mul ti provi der networKks.
In these revised statenents, the Agencies continue to analyze
all types of health care provider networks under general
antitrust principles. These principles are sufficiently flexible
to take into account the particular characteristics of health
care markets and the rapid changes that are occurring in those
mar kets. The Agenci es enphasize that it is not their intent to
treat such networks either nore strictly or nore leniently than
joint ventures in other industries, or to favor any particul ar
proconpetitive organi zation or structure of health care delivery
over other forms that consuners may desire. Rather, their goa
is to ensure a conpetitive marketplace in which consuners will
have the benefit of high quality, cost-effective health care and
a w de range of choices, including new provider-controlled
networ ks that expand consunmer choice and increase conpetition.
The revisions to the statenents on physician network joint
ventures and nul ti provider networks are summari zed below. In
addition to these revisions, various changes have been nade to
t he | anguage of both statenents to inprove their clarity. No
revi sions have been nade to any of the other statenents.

Physi ci an Network Joi nt Ventures

The revised statenent on physician network joint ventures
provi des an expanded di scussion of the antitrust principles that
apply to such ventures. The revisions focus on the anal ysis of
networks that fall outside the safety zones contained in the
existing statenent, particularly those networks that do not
i nvol ve the sharing of substantial financial risk by their
physi ci an participants. The revised statenent explains that
wher e physicians' integration through the network is likely to
produce significant efficiencies, any agreenments on price
reasonably necessary to acconplish the venture's proconpetitive

benefits will be anal yzed under the rule of reason.
The revised statenent adds three hypothetical exanples to
further illustrate the application of these principles: (1) a

physi ci an network joint venture that does not involve the sharing
of substantial financial risk, but receives rule of reason
treatnent due to the extensive integration anong its physician
participants; (2) a network that involves both risk-sharing and
non-ri sk-sharing activities, and receives rule of reason
treatnment; and (3) a network that involves little or no
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integration anong its physician participants, and is per se
illegal.

The safety zones for physician network joint ventures renain
unchanged, but the revised statenent identifies additional types
of financial risk-sharing arrangenments that can qualify a network
for the safety zones. It also further enphasizes two points
previously made in the 1994 statenents. First, the enuneration
in the statenents of particul ar exanpl es of substantial financial
ri sk sharing does not foreclose consideration of other
arrangenents through whi ch physicians may share substanti al
financial risk. Second, a physician network that falls outside
the safety zones is not necessarily anticonpetitive.

Mul ti provi der Networ ks

In 1994, the Agencies issued a new statenment on nul ti provider
health care networks that described the general antitrust
anal ysis of such networks. The revised statenent on
mul ti provider networks enphasizes that it is intended to
articul ate general principles relating to a wide range of health
care provider networks. Many of the revisions to this statenent
refl ect changes nmade to the revised statenent on physician
network joint ventures. In addition, four hypothetical exanples
i nvol vi ng PHOs ("physici an-hospital organizations"), including
one invol ving “nmessenger nodel” arrangenents, have been added.

Saf ety Zones and Hypot heti cal Exanpl es

Most of the nine statenents give health care providers
gui dance in the formof antitrust safety zones, which describe
conduct that the Agencies will not challenge under the antitrust
| aws, absent extraordinary circunstances. The Agencies are aware
that sonme parties have interpreted the safety zones as defining
the limts of joint conduct that is permssible under the
antitrust laws. This viewis incorrect. The inclusion of
certain conduct within the antitrust safety zones does not inply
that conduct falling outside the safety zones is likely to be
chal I enged by the Agencies. Antitrust analysis is inherently
fact-intensive. The safety zones are designed to require
consideration of only a few factors that are relatively easy to
apply, and to provide the Agencies with a high degree of
confidence that arrangenents falling within themare unlikely to
rai se substantial conpetitive concerns. Thus, the safety zones
enconpass only a subset of provider arrangenents that the
Agencies are unlikely to challenge under the antitrust laws. The
statenents outline the analysis the Agencies will use to review
conduct that falls outside the safety zones.

Li kewi se, the statenments' hypothetical exanples concl uding
that the Agencies would not chall enge the particul ar arrangenent
do not nean that conduct varying fromthe exanples is likely to
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be chal | enged by the Agencies. The hypothetical exanples are
designed to illustrate how the statenents' general principles
apply to specific situations. |Interested parties should exam ne
the business review letters issued by the Departnent of Justice
and the advisory opinions issued by the Federal Trade Comm ssion
and its staff for additional guidance on the application and
interpretation of these statements. Copies of those letters and
opi nions and summaries of the letters and opinions are avail able
fromthe Agencies at the mailing and Internet addresses |isted at
the end of the statenents.

The statenents also set forth the Departnment of Justice's
busi ness revi ew procedure and the Federal Trade Conm ssion's
advi sory opi nion procedure under which the health care comunity
can obtain the Agencies' antitrust enforcenent intentions
regardi ng specific proposed conduct on an expedited basis. The
statenents continue the commtnent of the Agencies to respond to
requests for business reviews or advisory opinions fromthe
health care community no later than 90 days after all necessary
information is received regarding any matter addressed in the
statenents, except requests relating to hospital nergers outside
the antitrust safety zone and nultiprovider networks. The
Agencies also will respond to business review or advi sory opinion
requests regarding multiprovider networks or other non-nerger
health care matters within 120 days after all necessary
information is received. The Agencies intend to work cl osely
wi th persons making requests to clarify what information is
necessary and to provi de gui dance throughout the process. The
Agenci es continue this commtnent to expedited review in an
effort to reduce antitrust uncertainty for the health care
industry in what the Agencies recognize is a tinme of fundanental
change.

The Agenci es recogni ze the inportance of antitrust gui dance
in evolving health care contexts. Consequently, the Agencies
continue their commtnent to issue additional guidance as
war r ant ed.



1. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON MERCGERS AMONG HOSPI TALS

| nt roducti on

Most hospital nmergers and acquisitions ("nmergers") do not
present conpetitive concerns. Wile careful analysis may be
necessary to determine the |likely conpetitive effect of a
particul ar hospital nerger, the conpetitive effect of many
hospital nergers is relatively easy to assess. This statenent
sets forth an antitrust safety zone for certain nmergers in |light
of the Agencies' extensive experience anal yzing hospital
nmergers. Mergers that fall within the antitrust safety zone
wi |l not be challenged by the Agenci es under the antitrust |aws,
absent extraordinary circunstances.! This policy statenent also
briefly describes the Agencies' antitrust analysis of hospital
nmergers that fall outside the antitrust safety zone.

A Antitrust Safety Zone: Mergers O Hospitals That
WIll Not Be Challenged, Absent Extraordinary C rcunstances,
By The Agenci es

The Agencies will not chall enge any nerger between two
general acute-care hospitals where one of the hospitals (1) has
an average of fewer than 100 |icensed beds over the three nost
recent years, and (2) has an average daily inpatient census of
fewer than 40 patients over the three nost recent years, absent
extraordinary circunstances. This antitrust safety zone wl|
not apply if that hospital is less than 5 years ol d.

The Agenci es recogni ze that in sone cases a general acute
care hospital with fewer than 100 |icensed beds and an average
daily inpatient census of fewer than 40 patients wll be the
only hospital in a relevant market. As such, the hospital does
not conpete in any significant way with other hospitals.
Accordingly, nergers involving such hospitals are unlikely to
reduce conpetition substantially.

The Agencies al so recogni ze that many general acute care
hospitals, especially rural hospitals, with fewer than 100
i censed beds and an average daily inpatient census of fewer than
40 patients are unlikely to achieve the efficiencies that |arger
hospitals enjoy. Sone of those cost-saving efficiencies may be

! The Agencies are confident that conduct falling within the
antitrust safety zones contained in these policy statenents is
very unlikely to raise conpetitive concerns. Accordingly, the
Agenci es anticipate that extraordinary circunstances warranting a
chal I enge to such conduct will be rare.
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reali zed, however, through a nerger wi th anot her hospital.

B. The Agencies' Analysis O Hospital Mergers That Fall Qutside
The Antitrust Safety Zone

Hospital nergers that fall outside the antitrust safety zone
are not necessarily anticonpetitive, and may be proconpetitive.
The Agenci es' analysis of hospital nmergers follows the five
steps set forth in the Departnment of Justice/ Federal Trade
Conmi ssion 1992 Horizontal Merger Cuidelines.

Appl ying the anal ytical framework of the Merger GCuidelines
to particular facts of specific hospital nergers, the Agencies
of ten have concl uded that an investigated hospital nerger wll
not result in a substantial |essening of conpetition in
situations where market concentration m ght otherw se raise an
i nference of anticonpetitive effects. Such situations include
transacti ons where the Agencies found that: (1) the nerger would
not increase the likelihood of the exercise of market power
ei ther because of the existence post-nerger of strong
conpetitors or because the nerging hospitals were sufficiently
differentiated; (2) the merger would allow the hospitals to
realize significant cost savings that could not otherw se be
realized; or (3) the nmerger would elimnate a hospital that
likely would fail with its assets exiting the market.

Antitrust challenges to hospital nergers are relatively rare.
O the hundreds of hospital nmergers in the United States since
1987, the Agencies have challenged only a handful, and in several
cases sought relief only as to part of the transaction. Most
reviews of hospital nergers conducted by the Agencies are
concl uded within one nonth.

* k%

| f hospitals are considering nmergers that appear to fal
within the antitrust safety zone and believe they need
additional certainty regarding the legality of their conduct
under the antitrust |aws, they can take advantage of the
Departnent's business review procedure (28 C.F. R 8§ 50.6 (1992))
or the Federal Trade Comm ssion's advisory opinion procedure (16
CFR 88 1.1-1.4 (1993)). The Agencies will respond to
busi ness revi ew or advi sory opinion requests on behal f of
hospital s considering nergers that appear to fall within the
antitrust safety zone within 90 days after all necessary
information is submtted.



2. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON HOSPI TAL JO NT VENTURES | NVOLVI NG
H G+ TECHNOLOGY OR OTHER EXPENSI VE
HEALTH CARE EQUI PVENT

| nt roducti on

Most hospital joint ventures to purchase or otherw se share
t he ownership cost of, operate, and market high-technol ogy or
ot her expensive health care equi pment and rel ated services do not
create antitrust problens. |In npost cases, these collaborative
activities create proconpetitive efficiencies that benefit
consuners. These efficiencies include the provision of services
at a | ower cost or the provision of services that woul d not have
been provi ded absent the joint venture. Sound antitrust
enf orcement policy distinguishes those joint ventures that on
bal ance benefit the public fromthose that may increase prices
wi t hout providing a countervailing benefit, and seeks to prevent
only those that are harnful to consunmers. The Agencies have
never challenged a joint venture anong hospitals to purchase or
ot herwi se share the ownership cost of, operate and narket
hi gh-t echnol ogy or ot her expensive health care equi prent and
rel ated services.

This statenent of enforcenent policy sets forth an antitrust
safety zone that describes hospital high-technol ogy or other
expensi ve health care equi pnent joint ventures that will not be
chal | enged, absent extraordinary circunstances, by the Agencies
under the antitrust laws. It then describes the Agencies
antitrust anal ysis of hospital high-technol ogy or other expensive
health care equi pnent joint ventures that fall outside the
antitrust safety zone. Finally, this statenent includes exanpl es
of its application to hospital high-technol ogy or other expensive
heal th care equi pment joint ventures.

A. Antitrust Safety Zone: Hospital Hi gh-Technol ogy Joi nt
Ventures That WIIl Not Be Chal | enged, Absent Extraordinary
G rcunst ances, By The Agenci es

The Agencies will not chall enge under the antitrust |aws any
joint venture anong hospitals to purchase or otherw se share the
ownership cost of, operate, and market the rel ated services of,
hi gh-technol ogy or ot her expensive health care equipnment if the
joint venture includes only the nunber of hospitals whose
participation is needed to support the equi pnent, absent



extraordinary circunstances.? This applies to joint ventures

i nvol vi ng purchases of new equi pnment as well as to joint ventures
i nvol vi ng exi sting equipnent.® A joint venture that includes

addi tional hospitals also will not be challenged if the

addi tional hospitals could not support the equipnment on their own

2 A hospital or group of hospitals will be considered able
to support high-technol ogy or other expensive health care
equi pnent for purposes of this antitrust safety zone if it could
recover the costs of owning, operating, and narketing the
equi pnent over its useful life. |If the joint venture is limted
to ownership, only the ownership costs are relevant. [|f the
joint venture is limted to owning and operating, only the owning
and operating costs are rel evant.

% Consequently, the safety zone would apply in a situation
i n which one hospital had al ready purchased the health care
equi pnent, but was not recovering the costs of the equi prmrent and
sought a joint venture with one or nore hospitals in order to
recover the costs of the equi pnent.
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or through the formation of a conpeting joint venture, absent
extraordi nary circunstances.

For exanple, if two hospitals are each unlikely to recover
t he cost of individually purchasing, operating, and marketing the
services of a nmagnetic resonance imager (MRl) over its useful
life, their joint venture with respect to the MR would not be
chal | enged by the Agencies. On the other hand, if the same two
hospitals entered into a joint venture with a third hospital that
i ndependently coul d have purchased, operated, and marketed an MR
in a financially viable manner, the joint venture would not be in
this antitrust safety zone. |If, however, none of the three
hospital s coul d have supported an MRl by itself, the Agencies
woul d not chal |l enge the joint venture.*

| nformati on necessary to determ ne whether the costs of a
pi ece of high-technol ogy health care equi pnent could be recovered

over its useful life is nornmally available to any hospital or
group of hospitals considering such a purchase. This information
may i nclude the cost of the equipnent, its expected useful Iife,

t he m ni mum nunber of procedures that nust be done to neet a
machi ne' s financi al breakeven point, the expected nunber of
procedures the equi pnent will be used for given the population
served by the joint venture and the expected price to be charged
for the use of the equi pnment. Expected prices and costs should
be confirned by objective evidence, such as experiences in
simlar markets for simlar technol ogies.

B. The Agencies' Analysis O Hospital Hi gh-Technology O O her
Expensi ve Heal th Care Equi prment Joint Ventures That Fal
Qutside The Antitrust Safety Zone

The Agenci es recogni ze that joint ventures that fall outside
the antitrust safety zone do not necessarily raise significant
antitrust concerns. The Agencies wll apply a rule of reason
analysis in their antitrust review of such joint ventures.®> The

* The antitrust safety zone described in this statenent
applies only to the joint venture and agreenents reasonably
necessary to the venture. The safety zone does not apply to or
protect agreenents made by participants in a joint venture that
are related to a service not provided by the venture. For
exanple, the antitrust safety zone that would apply to the M
joint venture would not apply to protect an agreenent anong the
hospitals with respect to charges for an overnight stay.

®> This statenent assumes that the joint venture arrangenent
is not one that uses the joint venture |abel but is likely nmerely
to restrict conpetition and decrease output. For exanple, two
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objective of this analysis is to determ ne whether the joint
venture may reduce conpetition substantially, and, if it mght,
whether it is likely to produce proconpetitive efficiencies that
outweigh its anticonpetitive potential. This analysis is

fl exi ble and takes into account the nature and effect of the
joint venture, the characteristics of the venture and of the
hospital industry generally, and the reasons for, and purposes
of, the venture. It also allows for consideration of

hospital s that independently operate profitable MR services
coul d not avoid charges of price fixing by labeling as a joint
venture their plan to obtain higher prices through joint

mar keting of their existing MR services.
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efficiencies that will result fromthe venture. The steps
involved in a rule of reason analysis are set forth bel ow. ®

Step one: Define the relevant market. The rule of reason
analysis first identifies what is produced through the joint
venture. The relevant product and geographic markets are then
properly defined. This process seeks to identify any other
provi der that could offer what patients or physicians generally
woul d consi der a good substitute for that provided by the joint
venture. Thus, if a joint venture were to purchase and jointly
operate and market the related services of an MR, the rel evant
mar ket woul d include all other MRIs in the area that are
reasonabl e alternatives for the sane patients, but would not
i nclude providers with only traditional X-ray equi pnent.

Step two: Evaluate the conpetitive effects of the venture.
This step begins with an analysis of the structure of the
rel evant market. |If many providers would conpete with the joint
venture, conpetitive harmis unlikely and the anal ysis woul d
continue with step four described bel ow.

| f the structural analysis of the rel evant nmarket showed that
the joint venture would elimnate an existing or potentially
vi abl e conpeting provider and that there were few conpeting
provi ders of that service, or that cooperation in the joint
venture market may spill over into a market in which the parties
to the joint venture are conpetitors, it then would be necessary
to assess the extent of the potential anticonpetitive effects of
the joint venture. |In addition to the nunber and size of
conpeting providers, factors that could restrain the ability of
the joint venture to raise prices either unilaterally or through
col l usive agreenments with other providers would include:
(1) characteristics of the market that make anticonpetitive
coordination unlikely; (2) the likelihood that other providers
woul d enter the market; and (3) the effects of governnent
regul ati on.

® Many joint ventures that could provide substanti al
efficiencies also nay present little likelihood of conpetitive
harm \Were it is clear initially that any joint venture
presents little |ikelihood of conpetitive harm the step-by-step
anal ysis described in the text below will not be necessary. For
exanpl e, when two hospitals propose to nerge existing expensive
health care equipnment into a joint venture in a properly defined
mar ket in which many ot her hospitals or other health care
facilities operate the sane equi pnent, such that the market wl|
be unconcentrated, then the conmbination is unlikely to be
anticonpetitive and further analysis ordinarily would not be
required. See Departnent of Justice/ Federal Trade Conm ssion
1992 Horizontal Merger GCuidelines.
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The extent to which the joint venture restricts conpetition
anmong the hospitals participating in the venture is eval uated
during this step. |In sone cases, a joint venture to purchase or
ot herwi se share the cost of high-technol ogy equi pnent may not
substantially elimnate conpetition anong the hospitals in
providing the rel ated service nmade possi bl e by the equi prnent.
For exanple, two hospitals mght purchase a nobile MR jointly,
but operate and market MRl services separately. In such
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i nstances, the potential inpact on conpetition of the joint
venture woul d be substantially reduced.’

Step three: Evaluate the inpact of proconpetitive
efficiencies. This step requires an exam nation of the joint
venture's potential to create proconpetitive efficiencies, and
t he bal anci ng of these efficiencies against any potenti al
anticonpetitive effects. The greater the venture's likely
anticonpetitive effects, the greater nust be the venture's likely
efficiencies. 1In certain circunstances, efficiencies can be
substantial because of the need to spread the cost of expensive
equi pnent over a |arge nunber of patients and the potential for
i nprovenents in quality to occur as providers gain experience and
skill fromperformng a | arger nunber of procedures.

Step four: Evaluate collateral agreenents. This step
exam nes whether the joint venture includes coll ateral agreenents
or conditions that unreasonably restrict conpetition and are
unlikely to contribute significantly to the legitimte purposes
of the joint venture. The Agencies w ||l exam ne whether the
coll ateral agreenents are reasonably necessary to achieve the
ef ficiencies sought by the joint venture. For exanple, if the
participants in a joint venture fornmed to purchase a nobile
l[ithotripter also agreed on the daily roomrate to be charged
[ithotripsy patients who required overnight hospitalization, this
coll ateral agreenent as to roomrates would not be necessary to
achieve the benefits of the lithotripter joint venture. Although
the joint venture itself would be I egal, the collateral agreenent
on hospital roomrates would not be | egal and woul d be subject to
chal | enge.

C. Exanples O Hospital Hi gh-Technol ogy Joint Ventures

The foll ow ng are exanpl es of hospital joint ventures that
are unlikely to raise significant antitrust concerns. Each is
i ntended to denonstrate an aspect of the analysis that woul d be
used to evaluate the venture.

1. New Equi prment That Can Be O fered Only By A Joint
Vent ure

Al the hospitals in a relevant nmarket agree that they
jointly will purchase, operate and narket a helicopter to provide
energency transportation for patients. The community's need for
the helicopter is not great enough to justify having nore than

"If steps one and two reveal no conpetitive concerns with
the joint venture, step three is unnecessary, and the anal ysis
continues with step four described bel ow.
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one helicopter operating in the area and studies of simlarly
sized communities indicate that a second helicopter service could
not be supported. This joint venture falls within the antitrust
safety zone. It would nmake avail able a service that woul d not

ot herwi se be avail able, and for which duplication would be

i nefficient.
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2. Joi nt Venture To Purchase Expensive Equi pnent

All five hospitals in a relevant market agree to jointly
purchase a nobile health care device that provides a service for
whi ch consuners have no reasonable alternatives. The hospitals

w Il share equally in the cost of maintaining the equipnent, and
the equi pment will travel fromone hospital to another and be
avai | abl e one day each week at each hospital. The hospitals'

agreenent contains no provisions for joint marketing of, and

prot ects agai nst exchanges of conpetitively sensitive information
regardi ng, the equipnent.® There are also no linitations on the
prices that each hospital wll charge for use of the equipnent,
on the nunmber of procedures that each hospital can perform or on
each hospital's ability to purchase the equi pnent on its own.

Al t hough any conbi nation of two of the hospitals could afford to
purchase the equi pnent and recover their costs within the

equi pnent's useful |ife, patient volune fromall five hospitals
is required to maxi mze the efficient use of the equipnent and
lead to significant cost savings. |In addition, patient demand
woul d be satisfied by provision of the equi pnent one day each
week at each hospital. The joint venture would result in higher
use of the equipnent, thus |lowering the cost per patient and
potentially inproving quality.

This joint venture does not fall wthin the antitrust safety
zone because smaller groups of hospitals could afford to purchase
and operate the equi pnment and recover their costs. Therefore,
the joint venture would be anal yzed under the rule of reason.

The first step is to define the relevant market. In this
exanpl e, the rel evant narket consists of the services provided by
t he equi pnent, and the five hospitals all potentially conpete
agai nst each other for patients requiring this service.

The second step in the analysis is to determ ne the
conpetitive effects of the joint venture. Because the joint
venture is likely to reduce the nunber of these health care
devices in the market, there is a potential restraint on
conpetition. The restraint would not be substantial, however
for several reasons. First, the joint venture is limted to the
pur chase of the equi pnment and woul d not elimnate conpetition
anmong the hospitals in the provision of the services. The
hospitals will market the services independently, and wll not
exchange conpetitively sensitive information. In addition, the
venture does not preclude a hospital from purchasi ng another unit
shoul d the demand for these services increase.

Because the joint venture raises sone conpetitive concerns,
however, it is necessary to exam ne the potential efficiencies

8 Exanpl es of such information include prices and marketing
pl ans.
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associated with the venture. As noted above, by sharing the
equi pnent anong the five hospitals significant cost savings can
be achi eved. The joint venture would produce substanti al
efficiencies while providing access to high quality care. Thus,
this joint venture would on bal ance benefit consumers since it
woul d not | essen conpetition substantially, and it would all ow
the hospitals to serve the community's need in a nore efficient
manner. Finally, in this exanple the joint venture does not

i nvol ve any collateral agreenments that raise conpetitive
concerns. On these facts, the joint venture would not be
chal I enged by the Agenci es.

3. Joint Venture O Existing Expensive Equi pnent Where One
O The Hospitals In The Venture Al ready Oms The
Equi pnent

Metropolis has three hospitals and a popul ati on of 300, 000.
Mercy and University Hospitals each own and operate their own
magneti ¢ resonance i magi ng device ("MRI"). GCeneral Hospital does
not. Three independent physician clinics also own and operate
MRIs. Al of the existing MRIs have simlar capabilities. The
acquisition of an MRl is not subject to review under a
certificate of need lawin the state in which Metropolis is
| ocat ed.

Managed care plans have told General Hospital that, unless it

can provide MRl services, it will be a less attractive
contracting partner than the other two hospitals in town. The
five existing MRIs are slightly underutilized -- that is, the

average cost per scan could be reduced if utilization of the
machi nes increased. There is insufficient demand in Metropolis
for six fully-utilized MIs.

Ceneral has considered purchasing its owmmn MRl so that it can
conpete on equal terns with Mercy and University Hospitals.
However, it has deci ded based on its analysis of demand for MR
services and the cost of acquiring and operating the equi pnent
that it would be better to share the equi pnment wth anot her
hospital. General proposes formng a joint venture in which it
wi |l purchase a 50 percent share in Mercy's MR, and the two
hospitals will work out an arrangenent by which each hospital has
equal access to the MRI. Each hospital in the joint venture wll
i ndependently market and set prices for those MR services, and
the joint venture agreenent protects agai nst exchanges of
conpetitively sensitive information anong the hospitals. There
is norestriction on the ability of each hospital to purchase its
own equi pnent .

The proposed joint venture does not fall within the antitrust
safety zone because CGeneral apparently could i ndependently
support the purchase and operation of its own MRI. Accordingly,
t he Agenci es would analyze the joint venture under a rule of
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reason.
The first step of the rule of reason analysis is defining the
rel evant product and geographic markets. Assunming there are no
good substitutes for MRl services, the relevant product market in
this case is MRl services. Most patients currently receiving M
services are unwilling to travel outside of Metropolis for those
services, so the relevant geographic market is Metropolis.
Mercy, University, and the three physician clinics are already
offering MRI services in this market. Because General intends to
offer MRl services within the next year, even if there is no
joint venture, it is viewed as a market participant.
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The second step is determning the conpetitive inpact of the
joint venture. Absent the joint venture, there would have been
si x independent MRIs in the market. This raises sone conpetitive
concerns with the joint venture. The fact that the joint venture
will not entail joint price setting or marketing of MRl services
to purchasers reduces the venture's potential anticonpetitive
effect. The conpetitive analysis would al so consider the
i kelihood of additional entry in the market. |If, for exanple,
anot her physician clinic is likely to purchase an MR in the
event that the price of MR services were to increase, any
anticonpetitive effect fromthe joint venture becones |ess
likely. Entry may be nore likely in Metropolis than other areas
because new entrants are not required to obtain certificates of
need.

The third step of the analysis is assessing the likely
ef ficiencies associated with the joint venture. The nagnitude of
any likely anticonpetitive effects associated with the joint
venture is inportant; the greater the venture's |ikely
anticonpetitive effects, the greater nmust be the venture's likely
efficiencies. In this instance, the joint venture will avoid the
costly duplication associated with General purchasing an MR, and
will allow Mercy to reduce the average cost of operating its MR
by increasing the nunber of procedures done. The conpetition
bet ween the Mercy/ General venture and the other MRl providers in
the market will provide sonme incentive for the joint venture to
operate the MRI in as | owcost a manner as possible. Thus, there
are efficiencies associated with the joint venture that could not
be achieved in a less restrictive manner.

The final step of the analysis is determ ning whether the
joint venture has any collateral agreenents or conditions that
reduce conpetition and are not reasonably necessary to achi eve
the efficiencies sought by the venture. For exanple, if the
joint venture required managed care plans desiring MRl services
to contract with both joint venture participants for those
services, that condition would be viewed as anticonpetitive and
unnecessary to achieve the legitinate proconpetitive goals of the
joint venture. This exanple does not include any unnecessary
collateral restraints.

On bal ance, when wei ghing the likelihood that the joint
venture will significantly reduce conpetition for these services
against its potential to result in efficiencies, the Agencies
woul d view this joint venture favorably under a rule of reason
anal ysi s.

4. Joint Venture OF Existing Equi pmrent Where Both Hospitals
In The Venture Al ready Oamn The Equi pnent

Val l ey Town has a popul ation of 30,000 and is located in a
val | ey surrounded by nountains. The closest urbanized area is

18



over 75 mles away. There are two hospitals in Valley Town:
Val l ey Medical Center and St. Mary's. Valley Medical Center
offers a full range of primary and secondary services. St.
Mary's offers primary and sone secondary services. Although both
hospital s have a CT scanner, Valley Medical Center's scanner is
nor e sophisticated. Because of its greater sophistication,
Val | ey Medical Center's scanner is nore expensive to operate, and
can conduct fewer scans in a day. A physician clinic in Valley
Town operates a third CT scanner that is conparable to St. Mary's
scanner and is not fully utilized.

Val | ey Medical Center has found that many of the scans that
it conducts do not require the sophisticated features of its
scanner. Because scans on its machine take so | ong, and so many
patients require scans, Valley Medical Center also is experi-
enci ng significant scheduling problens. St. Mary's scanner, on
the other hand, is underutilized, partially because many i ndivi d-
uals go to Valley Medical Center because they need the nore
sophi sticated scans that only Valley Medical Center's scanner can
provide. Despite the underutilization of St. Mary's scanner, and
t he higher costs of Valley Mdical Center's scanner, neither
hospital has any intention of discontinuing its CT services.
Val l ey Medical Center and St. Mary's are proposing a joint
venture that would own and operate both hospitals' CT scanners.
The two hospitals will then independently market and set the
prices they charge for those services, and the joint venture
agreenent protects agai nst exchanges of conpetitively sensitive
i nformati on between the hospitals. There is no restriction on
the ability of each hospital to purchase its own equi pnent.

The proposed joint venture does not qualify under the
Agenci es' safety zone because the participating hospitals can
i ndependent|y support their own equi pnent. Accordingly, the
Agenci es woul d anal yze the joint venture under a rule of reason.
The first step of the analysis is to determ ne the rel evant
product and geographic markets. As |long as other diagnostic
servi ces such as conventional X-rays or MRl scans are not viewed
as a good substitute for CT scans, the relevant product market is
CT scans. |If patients currently receiving CT scans in Valley
Town woul d be unlikely to switch to providers offering CT scans
outside of Valley Town in the event that the price of CT scans in
Val l ey Town increased by a snall but significant anount, the
rel evant geographic narket is Valley Town. There are three
participants in this relevant market: Valley Medical Center, St.
Mary's, and the physician clinic.

The second step of the analysis is determning the
conpetitive effect of the joint venture. Because the joint
venture does not entail joint pricing or marketing of CT
services, the joint venture does not effectively reduce the
nunber of market participants. This reduces the venture's
potential anticonpetitive effect. 1In fact, by increasing the
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scope of the CT services that each hospital can provide, the
joint venture may increase conpetition between Valley Medi cal
Center and St. Mary's since now both hospitals can provide
sophi sticated scans. Conpetitive concerns with this joint
venture would be further aneliorated if other health care
providers were likely to acquire CT scanners in response to a
price increase followng the formation of the joint venture.
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The third step is assessing whether the efficiencies
associated with the joint venture outweigh any anticonpetitive
effect associated with the joint venture. This joint venture
will allow both hospitals to nmake either the sophisticated CT
scanner or the |ess sophisticated, but |less costly, CT scanner
avai l able to patients at those hospitals.

Thus, the joint venture should increase quality of care by
allowing for better utilization and scheduling of the equipnent,
whil e al so reducing the cost of providing that care, thereby
benefitting the conmmunity. The joint venture nay al so increase
quality of care by making nore capacity available to Valley
Medi cal Center; while Valley Medical Center faced capacity
constraints prior to the joint venture, it can now take advant age
of St. Mary's underutilized CT scanner. The joint venture wll
al so i nprove access by allow ng patients requiring routine scans
to be noved fromthe sophisticated scanner at Valley Medi cal
Center to St. Mary's scanner where the scans can be perforned
nore qui ckly.

The |l ast step of the analysis is to determ ne whether there
are any col |l ateral agreenents or conditions associated with the
joint venture that reduce conpetition and are not reasonably
necessary to achi eve the efficiencies sought by the joint
venture. Assuming there are no such agreenents or conditions,
the Agencies would view this joint venture favorably under a rule
of reason anal ysi s.
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As noted in the previous exanple, excluding price setting and
mar keting fromthe scope of the joint venture reduces the
probability and magni tude of any anticonpetitive effect of the
joint venture, and thus reduces the likelihood that the Agencies
will find the joint venture to be anticonpetitive. |If joint
price setting and marketing were, however, a part of that joint
venture, the Agencies would have to determ ne whether the cost
savings and quality inprovenents associated with the joint
venture offset the | oss of conpetition between the two hospitals.

Al'so, if neither of the hospitals in Valley Town had a CT
scanner, and they proposed a simlar joint venture for the
purchase of two CT scanners, one sophisticated and one |ess
sophi sticated, the Agencies would be unlikely to view that joint
venture as anticonpetitive, even though each hospital could
i ndependent|y support the purchase of its own CT scanner. This
concl usi on woul d be based upon a rule of reason analysis that was
virtually identical to the one described above.

* % %

Hospital s that are considering high-technol ogy or other
expensi ve equi pnent joint ventures and are unsure of the legality
of their conduct under the antitrust |aws can take advantage of
the Departnent's expedited business review procedure for joint
ventures and i nformati on exchanges announced on Decenber 1, 1992
(58 Fed. Reg. 6132 (1993)) or the Federal Trade Conm ssion's
advi sory opi nion procedure contained at 16 CF.R 88 1.1-1.4
(1993). The Agencies will respond to a business review or
advi sory opi nion request on behal f of hospitals that are
considering a high-technology joint venture within 90 days after
all necessary information is submtted. The Departnent's
Decenber 1, 1992 announcenent contains specific guidance as to
the information that should be submtted.
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3. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON HOSPI TAL JO NT VENTURES | NVOLVI NG SPECI ALI ZED
CLI NI CAL OR OTHER EXPENSI VE HEALTH CARE SERVI CES

| nt roducti on

Most hospital joint ventures to provide specialized clinical
or other expensive health care services do not create antitrust
probl ens. The Agenci es have never chall enged an integrated joint
venture anong hospitals to provide a specialized clinical or
ot her expensive health care service.

Many hospitals wish to enter into joint ventures to offer
t hese services because the devel opnent of these services involves

i nvestnments -- such as the recruitnent and training of
speci al i zed personnel -- that a single hospital may not be able
to support. In many cases, these collaborative activities could

create proconpetitive efficiencies that benefit consuners,

i ncluding the provision of services at a | ower cost or the

provi sion of a service that woul d not have been provi ded absent
the joint venture. Sound antitrust enforcenent policy

di stingui shes those joint ventures that on bal ance benefit the
public fromthose that may i ncrease prices w thout providing a
countervailing benefit, and seeks to prevent only those that are
harnful to consuners.

This statenent of enforcenent policy sets forth the Agencies
antitrust analysis of joint ventures between hospitals to provide
speci alized clinical or other expensive health care services and
i ncl udes an exanple of its application to such ventures. |t does
not include a safety zone for such ventures since the Agencies
believe that they nust acquire nore expertise in evaluating the
cost of, demand for, and potential benefits from such joint
ventures before they can articulate a nmeani ngful safety zone.

The absence of a safety zone for such coll aborative activities
does not inply that they create any greater antitrust risk than
ot her types of collaborative activities.

A.  The Agencies' Analysis O Hospital Joint Ventures Involving
Specialized dinical O Oher Expensive Health Care Services
The Agencies apply a rule of reason analysis in their

antitrust review of hospital joint ventures involving specialized

clinical or other expensive health care services.® The objective

° This statenent assunes that the joint venture is not likely
nmerely to restrict conpetition and decrease output. For exanple,
if two hospitals that both profitably provide open heart surgery
and a burn unit sinply agree without entering into an integrated
joint venture that in the future each of the services will be

23



of this analysis is to determ ne whether the joint venture may
reduce conpetition substantially, and if it mght, whether it is
likely to produce proconpetitive efficiencies that outweigh its
anticonpetitive potential. This analysis is flexible and takes
into account the nature and effect of the joint venture, the
characteristics of the services involved and of the hospital

i ndustry generally, and the reasons for, and purposes of, the

of fered exclusively at only one of the hospitals, the agreenent
woul d be viewed as an illegal narket allocation.
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venture. It also allows for consideration of efficiencies that
will result fromthe venture. The steps involved in a rule of
reason analysis are set forth bel ow. *°

Step one: Define the relevant market. The rule of reason
analysis first identifies the service that is produced through
the joint venture. The relevant product and geographic markets
that include the service are then properly defined. This process
seeks to identify any other provider that could offer a service
that patients or physicians generally would consider a good
substitute for that provided by the joint venture. Thus, if a
joint venture were to produce intensive care neonat ol ogy
services, the relevant market woul d include only other neonat al
i ntensive care nurseries that patients or physicians would view
as reasonabl e alternatives.

Step two: Evaluate the conpetitive effects of the venture.
This step begins with an anal ysis of the structure of the
rel evant market. |If many providers conpete with the joint
venture, conpetitive harmis unlikely and the anal ysis woul d
continue with step four described bel ow

|f the structural analysis of the rel evant nmarket showed that
the joint venture would elimnate an existing or potentially
vi abl e conpeting provider of a service and that there were few
conpeting providers of that service, or that cooperation in the
joint venture market mght spill over into a market in which the
parties to the joint venture are conpetitors, it then would be
necessary to assess the extent of the potential anticonpetitive
effects of the joint venture. 1In addition to the nunber and size
of conpeting providers, factors that could restrain the ability
of the joint venture to act anticonpetitively either unilaterally
or through collusive agreenents with other providers would
include: (1) characteristics of the market that nake
anticonpetitive coordination unlikely; (2) the likelihood that
others would enter the market; and (3) the effects of governnent
regul ati on.

The extent to which the joint venture restricts conpetition
anong the hospitals participating in the venture is eval uated
during this step. |In sonme cases, a joint venture to provide a
speci alized clinical or other expensive health care service may
not substantially limt conpetition. For exanple, if the only
two hospitals providing primary and secondary acute care
i npatient services in a relevant geographi c market for such

0 Many joint venturers that could provide substanti al
efficiencies also nmay present little |likelihood of conpetitive
harm \Were it is clear initially that any joint venture
presents little |ikelihood of conpetitive harm it will not be
necessary to conplete all steps in the analysis to concl ude that
the joint venture should not be challenged. See note 7, above.
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services were to forma joint venture to provide a tertiary
service, they would continue to conpete on primary and secondary
services. Because the geographic narket for a tertiary service
may in certain cases be |arger than the geographic market for
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primary or secondary services, the hospitals may al so face
substantial conpetition for the joint-ventured tertiary
servi ce. !

Step three: Evaluate the inpact of proconpetitive
efficiencies. This step requires an exam nation of the joint
venture's potential to create proconpetitive efficiencies, and
t he bal anci ng of these efficiencies against any potenti al
anticonpetitive effects. The greater the venture's likely
anticonpetitive effects, the greater nust be the venture's likely
efficiencies. In certain circunstances, efficiencies can be
substanti al because of the need to spread the cost of the
i nvestment associated with the recruitnent and training of
personnel over a |arge nunber of patients and the potential for
i nprovenent in quality to occur as providers gain experience and
skill fromperformng a | arger nunber of procedures. |In the case
of certain specialized clinical services, such as open heart
surgery, the joint venture may permt the programto generate
sufficient patient volune to neet well-accepted m ni num st andards
for assuring quality and patient safety.

Step four: Evaluate collateral agreenents. This step
exam nes whether the joint venture includes coll ateral agreenents
or conditions that unreasonably restrict conpetition and are
unlikely to contribute significantly to the | egitimte purposes
of the joint venture. The Agencies w |l exam ne whether the
coll ateral agreenents are reasonably necessary to achieve the
efficiencies sought by the venture. For exanple, if the
participants in a joint venture to provide highly sophisticated
oncol ogy services were to agree on the prices to be charged for
all radiol ogy services regardl ess of whether the services are
provi ded to patients undergoi ng oncol ogy radiation therapy, this
col l ateral agreenent as to radiology services for non-oncol ogy
patients woul d be unnecessary to achieve the benefits of the
sophi sticated oncol ogy joint venture. Although the joint venture
itself would be legal, the collateral agreenment would not be
| egal and woul d be subject to challenge.

B. Exanple -- Hospital Joint Venture For New Specialized
Clinical Service Not Involving Purchase O H gh-Technol ogy O
O her Expensive Health Care Equi pnent

M dval e has a popul ati on of about 75,000, and is
geographically isolated in a rural part of its state. Mdvale
has two general acute care hospitals, Conmunity Hospital and
Rel i gi ous Hospital, each of which perfornms a m x of basic

1 1f steps one and two reveal no conpetitive concerns wth
the joint venture, step three is unnecessary, and the analysis
continues with step four described bel ow.
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primary, secondary, and sone tertiary care services. The two
hospital s have | argely non-overl apping nedical staffs. Neither
hospital currently offers open-heart surgery services, nor has
plans to do so on its own. Local residents, physicians,

enpl oyers, and hospital managers all believe that Mdval e has
sufficient demand to support one | ocal open-heart surgery unit.

The two hospitals in Mdval e propose a joint venture whereby
they will share the costs of recruiting a cardiac surgery team
and establishing an open-heart surgery program to be |ocated at
one of the hospitals. Patients will be referred to the program
fromboth hospitals, who will share expenses and revenues of the
program The hospitals' agreenent protects agai nst exchanges of
conpetitively sensitive information.

As stated above, the Agencies woul d anal yze such a joint
venture under a rule of reason. The first step of the rule of
reason analysis is defining the relevant product and geographic
markets. The rel evant product market in this case is open-heart
surgery services, because there are no reasonable alternatives
for patients needing such surgery. The relevant geographic
mar ket may be limted to Mdvale. Although patients now travel
to distant hospitals for open-heart surgery, it is significantly
nore costly for patients to obtain surgery fromthemthan froma
provider |ocated in Mdvale. Physicians, patients, and
purchasers believe that after the open heart surgery programis
operational, nost Mdvale residents will choose to receive these
services locally.

The second step is determning the conpetitive inpact of the
joint venture. Here, the joint venture does not elim nate any
exi sting conpetition, because neither of the two hospitals
previ ously was providing open-heart surgery. Nor does the joint
venture elimnate any potential conpetition, because there is
insufficient patient volunme for nore than one viabl e open-heart
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surgery program Thus, only one such programcould exist in
M dval e, regardl ess of whether it was established unilaterally or
t hrough a joint venture.

Normal Iy, the third step in the rule of reason analysis would
be to assess the proconpetitive effects of, and likely

efficiencies associated with, the joint venture. 1In this
instance, this step is unnecessary, since the analysis has
concl uded under step two that the joint venture will not result

in any significant anticonpetitive effects.

The final step of the analysis is to determ ne whether the
joint venture has any collateral agreenents or conditions that
reduce conpetition and are not reasonably necessary to achi eve
the efficiencies sought by the venture. The joint venture does
not appear to involve any such agreenments or conditions; it does
not elimnate or reduce conpetition between the two hospitals for
any ot her services, or inmpose any conditions on use of the open-
heart surgery programthat woul d affect other conpetition.

Because the joint venture described above is unlikely
significantly to reduce conpetition anong hospitals for open-
heart surgery services, and will in fact increase the services
avai |l abl e to consuners, the Agencies would view this joint
venture favorably under a rule of reason anal ysis.

* % %

Hospital s that are considering specialized clinical or other
expensi ve health care services joint ventures and are unsure of
the legality of their conduct under the antitrust |aws can take
advant age of the Departnent of Justice's expedited business
revi ew procedure announced on Decenber 1, 1992 (58 Fed. Reg. 6132
(1993)) or the Federal Trade Conmi ssion's advisory opinion
procedure contained at 16 CF. R 88 1.1-1.4 (1993). The Agencies
will respond to a business review or advisory opinion request on
behal f of hospitals that are considering jointly providing such
services within 90 days after all necessary information is
submtted. The Departnent's Decenber 1, 1992 announcenent
contai ns specific guidance as to the information that should be
subm tted.
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4. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON PROVI DERS' COLLECTI VE PROVI SI ON OF
NON- FEE- RELATED | NFORVATI ON TO
PURCHASERS OF HEALTH CARE SERVI CES

| nt roduct i on
The coll ective provision of non-fee-related information by
conpeting health care providers to a purchaser in an effort to
i nfl uence the terns upon which the purchaser deals with the
provi ders does not necessarily raise antitrust concerns.
Cenerally, providers' collective provision of certain types of
information to a purchaser is likely either to raise little risk
of anticonpetitive effects or to provide proconpetitive benefits.
This statenent sets forth an antitrust safety zone that
descri bes providers' collective provision of non-fee-rel ated
information that will not be chal |l enged by the Agencies under the
antitrust |aws, absent extraordinary circunstances.* It also
descri bes conduct that is expressly excluded fromthe antitrust
safety zone.

2 This statenent addresses only providers' collective
activities. As a general proposition, providers acting
i ndividually may provide any information to any purchaser w thout
incurring liability under federal antitrust |law. This statenent
al so does not address the collective provision of information
through an integrated joint venture or the exchange of
i nformation that necessarily occurs anong providers involved in
legitimate joint venture activities. Those activities generally
do not raise antitrust concerns.
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A Antitrust Safety Zone: Providers' Collective Provision O
Non- Fee- Rel ated Informati on That WIlI Not Be Chal |l enged,
Absent Extraordinary C rcunstances, By The Agencies

Provi ders' collective provision of underlying nedical data
that may inprove purchasers' resolution of issues relating to the
nmode, quality, or efficiency of treatnent is unlikely to raise

any significant antitrust concern and will not be chall enged by
t he Agenci es, absent extraordinary circunstances. Thus, the
Agencies will not challenge, absent extraordi nary circunstances,

a nedical society's collection of outcone data fromits nenbers
about a particular procedure that they believe should be covered
by a purchaser and the provision of such information to the
purchaser. The Agencies also will not chall enge, absent
extraordi nary circunstances, providers' devel opnent of suggested
practice paraneters--standards for patient nanagenent devel oped
to assist providers in clinical decisionnmaking--that also nmay
provi de useful information to patients, providers, and
purchasers. Because providers' collective provision of such
information poses little risk of restraining conpetition and may
help in the devel opnent of protocols that increase quality and
efficiency, the Agencies will not challenge such activity, absent
extraordi nary circunstances.

In the course of providing underlying nedical data, providers
may coll ectively engage in discussions with purchasers about the
scientific nerit of that data. However, the antitrust safety
zone excludes any attenpt by providers to coerce a purchaser's
deci si onmaki ng by inplying or threatening a boycott of any plan
t hat does not follow the providers' joint recommendati on.

Provi ders who collectively threaten to or actually refuse to dea
wWith a purchaser because they object to the purchaser's
admnistrative, clinical, or other ternms governing the provision
of services run a substantial antitrust risk. For exanple,
providers' collective refusal to provide X-rays to a purchaser
t hat seeks them before covering a particular treatnent reginen
woul d constitute an antitrust violation. Simlarly, providers
collective attenpt to force purchasers to adopt recomended
practice paranmeters by threatening to or actually boycotting
purchasers that refuse to accept their joint recomendation al so
woul d risk antitrust chall enge.

* k%

Conpeting providers who are considering jointly providing
non-fee-related information to a purchaser and are unsure of the
legality of their conduct under the antitrust |aws can take
advant age of the Departnent of Justice's expedited business
revi ew procedure announced on Decenber 1, 1992 (58 Fed. Reg. 6132
(1993)) or the Federal Trade Comm ssion's advisory opinion
procedure contained at 16 CF. R 88 1.1-1.4 (1993). The Agencies
Wi ll respond to a business review or advisory opinion request on
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behal f of providers who are considering jointly providing such
information within 90 days after all necessary information is
submtted. The Departnent's Decenber 1, 1992 announcenent
contains specific guidance as to the information that should be

subm tt ed.
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5. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON PROVI DERS' COLLECTI VE PROVI SI ON
OF FEE- RELATED | NFORVATI ON TO
PURCHASERS OF HEALTH CARE SERVI CES

| nt roducti on

The col l ective provision by conpeting health care providers
to purchasers of health care services of factual information
concerning the fees charged currently or in the past for the
provi ders' services, and other factual information concerning the
amounts, levels, or nethods of fees or reinbursenent, does not
necessarily raise antitrust concerns. Wth reasonable
saf eguards, providers' collective provision of this type of
factual information to a purchaser of health care services may
provi de proconpetitive benefits and raise little risk of
anticonpetitive effects.

This statenent sets forth an antitrust safety zone that
descri bes collective provision of fee-related information that
wi |l not be challenged by the Agenci es under the antitrust |aws,
absent extraordinary circunstances.® It also describes types of
conduct that are expressly excluded fromthe antitrust safety

13 This statenent addresses only providers' collective
activities. As a general proposition, providers acting
i ndividually may provide any information to any purchaser w thout
incurring liability under federal antitrust |law. This statenent
al so does not address the collective provision of information
through an integrated joint venture or the exchange of
i nformation that necessarily occurs anong providers involved in
legitimate joint venture activities. Those activities generally
do not raise antitrust concerns.
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zone, sone clearly unlawful, and others that nmay be | awf ul
dependi ng on the circunstances.

A. Antitrust Safety Zone: Providers' Collective Provision O
Fee-Rel ated Information That WII| Not Be Chall enged, Absent
Extraordinary Circunstances, By The Agencies

Providers' collective provision to purchasers of health care
services of factual information concerning the providers' current
or historical fees or other aspects of reinbursenent, such as
di scounts or alternative rei nbursenent nethods accepted
(i ncluding capitation arrangenents, risk-w thhold fee
arrangenents, or use of all-inclusive fees), is unlikely to raise
significant antitrust concern and will not be challenged by the
Agenci es, absent extraordinary circunstances. Such factual
informati on can hel p purchasers efficiently devel op rei nmbursenent
terms to be offered to providers and may be useful to a purchaser
when provided in response to a request fromthe purchaser or at
the initiative of providers.

In assenbling information to be collectively provided to
purchasers, providers need to be aware of the potential antitrust
consequences of information exchanges anong conpetitors. The
principles expressed in the Agencies' statenment on provider
participation in exchanges of price and cost information are
applicable in this context. Accordingly, in order to qualify for
this safety zone, the collection of information to be provided to
pur chasers nust satisfy the follow ng conditions:
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(1) the collection is managed by a third party (e.qg., a
pur chaser, government agency, health care consultant,
acadenmic institution, or trade association);

(2) although current fee-related informati on nay be provided
to purchasers, any information that is shared anong or
is available to the conpeting providers furnishing the
data nmust be nore than three nonths ol d; and

(3) for any information that is available to the providers
furnishing data, there are at |east five providers
reporting data upon which each dissem nated statistic is
based, no individual provider's data nmay represent nore
than 25 percent on a weighted basis of that statistic,
and any information di ssem nated nust be sufficiently
aggregated such that it would not allow recipients to
identify the prices charged by any individual provider.

The conditions that nmust be net for an information exchange
anong providers to fall within the antitrust safety zone are
i ntended to ensure that an exchange of price or cost data is not
used by conpeting providers for discussion or coordination of
provi der prices or costs. They represent a careful bal ancing of
a provider's individual interest in obtaining information useful
in adjusting the prices it charges or the wages it pays in
response to changi ng market conditions against the risk that the
exchange of such information nay permt conpeting providers to
communi cate with each other regarding a nutually acceptable |evel
of prices for health care services or conpensation for enpl oyees.

B. The Agencies' Analysis O Providers' Collective Provision O
Fee-Rel ated Information That Falls Qutside The Antitrust
Saf ety Zone

The safety zone set forth in this policy statenent does not
apply to collective negotiations between unintegrated providers
and purchasers in contenplation or in furtherance of any
agreenent anong the providers on fees or other terns or aspects
of reimbursenent, or to any agreenment anong uni ntegrated
providers to deal with purchasers only on agreed terns.
Providers also nay not collectively threaten, inplicitly or
explicitly, to engage in a boycott or simlar conduct, or
actual ly undertake such a boycott or conduct, to coerce any

4 Whet her conmuni cati ons between providers and purchasers
wi |l anpbunt to negotiations depends on the nature and context of
t he communi cati ons, not solely the nunber of such conmunicati ons.
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purchaser to accept collectively-determ ned fees or other terns
or aspects of reinbursenent. These types of conduct |ikely would
violate the antitrust laws and, in many instances, m ght be per
se illegal.

Al so excluded fromthe safety zone is providers' collective
provi sion of information or views concerning prospective fee-
related matters. In sone circunstances, the collective provision
of this type of fee-related information also may be hel pful to a
pur chaser and, as |ong as independent decisions on whether to
accept a purchaser's offer are truly preserved, nmay not raise
antitrust concerns. However, in other circunstances, the
col | ective provision of prospective fee-related information or
views nmay evidence or facilitate an agreenent on prices or other
conpetitively significant terns by the conpeting providers. It
al so may exert a coercive effect on the purchaser by inplying or
threatening a collective refusal to deal on terns other than
t hose proposed, or amount to an inplied threat to boycott any
pl an that does not follow the providers' collective proposal.

The Agenci es recogni ze the need carefully to distinguish
possi bly proconpetitive collective provision of prospective fee-
related informati on or views fromanticonpetitive situations that
i nvol ve unlawful price agreenents, boycott threats, refusals to
deal except on collectively determ ned terns, collective
negoti ati ons, or conduct that signals or facilitates collective
price terns. Therefore, the collective provision of such

prospective fee-related information or views will be assessed on
a case-by-case basis. In their case-by-case analysis, the
Agencies will look at all the facts and circunstances surroundi ng

the provision of the information, including, but not limted to,
the nature of the information provided, the nature and extent of
t he communi cati ons anong the providers and between the providers
and the purchaser, the rationale for providing the information,
and the nature of the market in which the information is

provi ded.

In addition, because the collective provision of prospective
fee-related informati on and views can easily |ead to or acconpany
unl awful collective negotiations, price agreenents, or the other
types of collective conduct noted above, providers need to be
aware of the potential antitrust consequences of information
exchanges anong conpetitors in assenbling information or views
concerning prospective fee-related matters. Consequently, such
protections as the use of a third party to manage the coll ection
of information and views, and the adopti on of mechanisns to
assure that the information is not dissem nated or used in a
manner that facilitates unlawful agreenents or coordinated
conduct by the providers, likely would reduce antitrust concerns.

* % %

Conpeting providers who are considering collectively

providing fee-related informati on to purchasers, and are unsure
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of the legality of their conduct under the antitrust |aws, can

t ake advantage of the Departnent of Justice's expedited business
revi ew procedure announced on Decenber 1, 1992 (58 Fed. Reg. 6132
(1993)) or the Federal Trade Conmi ssion's advisory opinion
procedure contained at 16 CF. R 88 1.1-1.4 (1993). The Agencies
will respond to a business review or advisory opinion request on
behal f of providers who are considering collectively providing
fee-related information within 90 days after all necessary
information is submtted. The Departnent's Decenber 1, 1992
announcenent contains specific guidance as to the information

t hat shoul d be submtted.
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6. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON PROVI DER PARTI Cl PATI ON | N EXCHANGES OF
PRI CE AND COST | NFORMATI ON

| nt r oduct i on

Partici pation by conpeting providers in surveys of prices
for health care services, or surveys of salaries, wages or
benefits of personnel, does not necessarily raise antitrust
concerns. In fact, such surveys can have significant benefits
for health care consuners. Providers can use information
derived fromprice and conpensation surveys to price their
services nore conpetitively and to offer conpensation that
attracts highly qualified personnel. Purchasers can use price
survey information to nake nore inforned decisions when buyi ng
health care services. Wthout appropriate saf eguards, however,
i nformati on exchanges anong conpeting providers nay facilitate
col lusion or otherw se reduce conpetition on prices or
conpensation, resulting in increased prices, or reduced quality
and availability of health care services. A collusive
restriction on the conpensation paid to health care enpl oyees,
for exanple, could adversely affect the availability of health
care personnel .

This statenent sets forth an antitrust safety zone that
descri bes exchanges of price and cost information anong
providers that will not be chall enged by the Agencies under the
antitrust |aws, absent extraordinary circunstances. |t also
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briefly describes the Agencies' antitrust analysis of information
exchanges that fall outside the antitrust safety zone.

A Antitrust Safety Zone: Exchanges O Price And Cost
| nf ormati on Anong Providers That WIIl Not Be Chall enged,
Absent Extraordinary C rcunstances, By The Agencies

The Agencies will not chall enge, absent extraordinary
ci rcunst ances, provider participation in witten surveys of
(a) prices for health care services,® or (b) wages, salaries, or
benefits of health care personnel, if the foll ow ng conditions
are satisfied:
(1) the survey is managed by a third-party (e.qg., a
pur chaser, governnment agency, health care consultant,
academ c institution, or trade association);

(2) the information provided by survey participants is based
on data nore than 3 nonths old; and

(3) there are at least five providers reporting data upon
whi ch each di ssem nated statistic is based, no
i ndi vi dual provider's data represents nore than
25 percent on a weighted basis of that statistic, and
any information dissemnated is sufficiently aggregated
such that it would not allow recipients to identify the
prices charged or conpensation paid by any particul ar
provi der.

The conditions that nust be net for an information exchange
anong providers to fall wthin the antitrust safety zone are
intended to ensure that an exchange of price or cost data is not
used by conpeting providers for discussion or coordination of
provi der prices or costs. They represent a careful bal ancing of
a provider's individual interest in obtaining information useful
in adjusting the prices it charges or the wages it pays in
response to changi ng narket conditions against the risk that the
exchange of such information nmay permt conpeting providers to
communi cate with each other regarding a nutually acceptable |evel
of prices for health care services or conpensation for enpl oyees.

B. The Agencies' Analysis of Provider Exchanges O |Information
That Fall Qutside The Antitrust Safety Zone

> The "prices" at which providers offer their services to
purchasers can take nmany forns, including billed charges for
i ndi vi dual services, discounts off billed charges, or per diem
capitated, or diagnosis related group rates.
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Exchanges of price and cost information that fall outside
the antitrust safety zone generally will be evaluated to
det erm ne whether the information exchange nmay have an
anticonpetitive effect that outweighs any proconpetitive
justification for the exchange. Depending on the circunstances,
public, non-provider initiated surveys may not rai se conpetitive
concerns. Such surveys could allow purchasers to have usef ul
information that they can use for proconpetitive purposes.

Exchanges of future prices for provider services or future
conpensati on of enployees are very likely to be considered
anticonpetitive. |If an exchange anong conpeting providers of
price or cost information results in an agreenent anong
conpetitors as to the prices for health care services or the
wages to be paid to health care enpl oyees, that agreenment will be
consi dered unl awful per se.

* % %

Conpeting providers that are considering participating in a
survey of price or cost information and are unsure of the
| egality of their conduct under the antitrust |aws can take
advant age of the Departnent's expedited business review procedure
announced on Decenber 1, 1992 (58 Fed. Reg. 6132 (1993)) or the
Federal Trade Commi ssion's advisory opinion procedure contained
at 16 CF.R 88 1.1-1.4 (1993). The Agencies will respond to a
busi ness review or advi sory opi nion request on behal f of
provi ders who are considering participating in a survey of price
or cost information within 90 days after all necessary
information is submtted. The Departnent's Decenber 1, 1992
announcenent contains specific guidance as to the information
t hat shoul d be subm tted.
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7. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON JO NT PURCHASI NG ARRANGEMENTS
AMONG HEALTH CARE PROVI DERS

| nt roduct i on

Most joint purchasi ng arrangenents anong hospitals or other
health care providers do not raise antitrust concerns. Such
col l aborative activities typically allow the participants to
achieve efficiencies that wll benefit consuners. Joint
pur chasi ng arrangenents usually involve the purchase of a
product or service used in providing the ultinmate package of
health care services or products sold by the participants.
Exanpl es i nclude the purchase of |aundry or food services by
hospital s, the purchase of conputer or data processing services
by hospitals or other groups of providers, and the purchase of
prescription drugs and ot her pharnmaceutical products. Through
such joint purchasing arrangenents, the participants frequently
can obtain volunme discounts, reduce transaction costs, and have
access to consulting advice that may not be available to each
participant on its own.

Joi nt purchasing arrangenents are unlikely to raise
antitrust concerns unless (1) the arrangenent accounts for so
| arge a portion of the purchases of a product or service that it
can effectively exerci se market power'® in the purchase of the
product or service, or (2) the products or services being
purchased jointly account for so |large a proportion of the total
cost of the services being sold by the participants that the
joint purchasing arrangenent may facilitate price fixing or
ot herwi se reduce conpetition. |If neither factor is present, the
joint purchasing arrangenent will not present conpetitive
concerns. !’

This statenent sets forth an antitrust safety zone that
descri bes joint purchasing arrangenents anong health care
providers that will not be chall enged, absent extraordi nary
circunst ances, by the Agencies under the antitrust laws. It also
describes factors that mtigate any conpetitive concerns with

' I'n the case of a purchaser, this is the power to drive the
price of goods or services purchased bel ow conpetitive |evels.

7 An agreenent anong purchasers that sinply fixes the price
t hat each purchaser will pay or offer to pay for a product or
service is not a legitimte joint purchasing arrangenent and is a
per se antitrust violation. Legitinmate joint purchasing
arrangenents provi de sone integration of purchasing functions to
achi eve efficiencies.
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j oi nt purchasing arrangenents that fall outside the antitrust

safety zone. '

A Antitrust Safety Zone: Joint Purchasing Arrangenents Anong
Health Care Providers That WII Not Be Chal |l enged, Absent
Extraordi nary C rcunstances, By The Agenci es

The Agencies will not challenge, absent extraordi nary
ci rcunst ances, any joint purchasing arrangenent anong health
care providers where two conditions are present: (1) the
purchases account for |less than 35 percent of the total sales of
t he purchased product or service in the relevant market; and
(2) the cost of the products and services purchased jointly
accounts for |ess than 20 percent of the total revenues from al
products or services sold by each conpeting participant in the
j oi nt purchasi ng arrangenent.

The first condition conpares the purchases accounted for by
a joint purchasing arrangenent to the total purchases of the
pur chased product or service in the relevant market. |Its purpose
is to determ ne whether the joint purchasing arrangenment m ght be
able to drive down the price of the product or service being
pur chased bel ow conpetitive levels. For exanple, a joint
pur chasi ng arrangenent may account for all or nost of the
purchases of |aundry services by hospitals in a particular
mar ket, but represent |ess than 35 percent of the purchases of
all commercial laundry services in that nmarket. Unless there
are special costs that cannot be easily recovered associ ated
with providing |aundry services to hospitals, such a purchasing
arrangenent is not likely to force prices bel ow conpetitive
| evel s. The same principle applies to joint purchasing
arrangenents for food services, data processing, and many ot her
products and servi ces.

The second condition addresses any possibility that a joint
pur chasi ng arrangenent mght result in standardized costs, thus
facilitating price fixing or otherwi se having anticonpetitive
effects. This condition applies only where some or all of the
participants are direct conpetitors. For exanple, if a
nati onwi de purchasi ng cooperative limts its nmenbership to one
hospital in each geographic area, there is not |likely to be any
concern about reduction of conpetition anong its nenbers. Even
where a purchasing arrangenent's nenbership includes hospitals
or other health care providers that conpete with one anot her,

8 This statenent applies to purchasing arrangenents through
whi ch the participants acquire products or services for their own
use, not arrangenents in which the participants are jointly
investing in equi pnent or providing a service. Joint ventures
i nvol ving investnent in equi pnent and the provision of services
are discussed in separate policy statenents.

42



the arrangenent is not likely to facilitate collusion if the
goods and services being purchased jointly account for a snal
fraction of the final price of the services provided by the
participants. In the health care field, it my be difficult to
determ ne the specific final service in which the jointly

pur chased products are used, as well as the price at which that
final service is sold.* Therefore, the Agencies wll exam ne
whet her the cost of the products or services being purchased
jointly accounts, in the aggregate, for |less than 20 percent of
the total revenues fromall health care services of each
conpeting participant.

B. Factors Mtigating Conpetitive Concerns Wth Joint Purchasing
Arrangenents That Fall Qutside The Antitrust Safety Zone

Joi nt purchasing arrangenents anong hospitals or other
health care providers that fall outside the antitrust safety zone
do not necessarily raise antitrust concerns. There are several
saf eguards that joint purchasing arrangenents can adopt to
mtigate concerns that mght otherwi se arise. First, antitrust
concern is lessened if nenbers are not required to use the
arrangenent for all their purchases of a particular product or
service. Menbers can, however, be asked to commit to purchase a
voluntarily specified amount through the arrangenent so that a
vol une di scount or other favorable contract can be negoti at ed.
Second, where negotiations are conducted on behal f of the joint
pur chasi ng arrangenent by an i ndependent enpl oyee or agent who is
not al so an enpl oyee of a participant, antitrust risk is |owered.
Third, the likelihood of anticonpetitive comrunications is
| essened where communi cati ons between the purchasing group and
each individual participant are kept confidential, and not
di scussed with, or dissem nated to, other participants.

These safeguards will reduce substantially, if not
conpletely elimnate, use of the purchasing arrangenent as a
vehi cle for discussing and coordinating the prices of health
care services offered by the participants.? The adoption of
t hese safeguards also will help denonstrate that the joint

% This especially is true because sone | arge purchasers
negotiate prices with hospitals and ot her providers that
enconpass a group of services, while others pay separately for
each service.

20 pviously, if the nenmbers of a legitinmte purchasing group
engage in price fixing or other collusive anticonpetitive conduct
as to services sold by the participants, whether through the
arrangenent or independently, they remain subject to antitrust
chal | enge.
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pur chasi ng arrangenent is intended to achi eve econom c
efficiencies rather than to serve an anticonpetitive purpose.
Where there appear to be significant efficiencies froma joint
pur chasi ng arrangenent, the Agencies will not challenge the
arrangenment absent substantial risk of anticonpetitive effects.
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The existence of a |arge nunber and variety of purchasing
groups in the health care field suggests that entry barriers to
form ng new groups currently are not great. Thus, in nost
circunstances at present, it is not necessary to open a joint
pur chasi ng arrangenent to all conpetitors in the market.

However, if some conpetitors excluded fromthe arrangenent are
unabl e to conpete effectively w thout access to the arrangenent,
and conpetition is thereby harnmed, antitrust concerns will exist.

C. Exanple -- Joint Purchasing Arrangenent |nvolving Both
Hospitals In Rural Community That The Agenci es Wul d Not
Chal | enge

Smal ltown is the county seat of Rural County. There are two
general acute care hospitals, County Hospital ("County") and
Smal | town Medi cal Center ("SMC'), both located in Smalltown. The
nearest other hospitals are located in Big Gty, about 100 mles
from Smal | t own.

County and SMC propose to join a joint venture being fornmed
by several of the hospitals in Big Gty through which they wll
purchase various hospital supplies -- such as bandages,
antiseptics, surgical gowns, and masks. The joint venture wll
likely be the vehicle for the purchase of npbst such products by
the Smalltown hospitals, but under the joint venture agreenent,
both retain the option to purchase supplies i ndependently.

The joint venture will be an independent corporation, jointly
owned by the participating hospitals. It will purchase the
supplies needed by the hospitals and then resell themto the
hospital s at average vari able cost plus a reasonable return on
capital. The joint venture will periodically solicit from each
participating hospital its expected needs for various hospital
supplies, and negotiate the best terns possible for the conbined
purchases. It will also purchase supplies for its nenber
hospitals on an ad hoc basis.

Conpetitive Analysis

The first issue is whether the proposed joint purchasing
arrangenent would fall within the safety zone set forth in this
policy statement. |In order to nake this determ nation, the
Agencies would first inquire whether the joint purchases would
account for |ess than 35 percent of the total sales of the
pur chased products in the relevant nmarkets for the sales of those
products. Here, the relevant hospital supply narkets are likely
to be national or at |east regional in scope. Thus, while County
and SMC m ght well account for nore than 35 percent of the tota
sal es of many hospital supplies in Smalltown or Rural County,
they and the other hospitals in Big City that will participate in
t he arrangenent together would likely not account for significant
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percentages of sales in the actual relevant markets. Thus, the
first criterion for inclusion in the safety zone is likely to be
sati sfied.

The Agenci es would then inquire whether the supplies to be
purchased jointly account for |ess than 20 percent of the total
revenues fromall products and services sold by each of the
conpeting hospitals that participate in the arrangenent. In this
case, County and SMC are conpeting hospitals, but this second
criterion for inclusion in the safety zone is also likely to be
satisfied, and the Agencies would not challenge the joint
pur chasi ng arrangenent.

* % %

Hospitals or other health care providers that are
consi dering joint purchasing arrangenents and are unsure of the
| egality of their conduct under the antitrust |aws can take
advant age of the Departnent of Justice's expedited business
revi ew procedure for joint ventures and information exchanges
announced on Decenber 1, 1992 (58 Fed. Reg. 6132 (1993)) or the
Federal Trade Commi ssion's advisory opinion procedure contained
at 16 CF.R 88 1.1-1.4 (1993). The Agencies will respond to a
busi ness review or advi sory opinion request on behalf of health
care providers considering a joint purchasing arrangenent within
90 days after all necessary information is submtted. The
Departnent's Decenber 1, 1992 announcenent contains specific
gui dance as to the information that should be submtted.
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8. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL
TRADE COWM SSI ON ENFORCEMENT POLI CY
ON PHYSI CI AN NETWORK JO NT VENTURES

| nt roducti on

In recent years, health plans and other purchasers of health
care services have devel oped a variety of nmanaged care prograns
that seek to reduce the costs and assure the quality of health
care services. Mny physicians and physician groups have
organi zed physician network joint ventures, such as individual
practice associations ("IPAs"), preferred provider organizations
("PPGs"), and other arrangenents to market their services to
t hese plans.? Typically, such networks contract with the plans
to provide physician services to plan subscribers at
predeterm ned prices, and the physician participants in the
net wor ks agree to controls ained at contai ning costs and assuring
the appropriate and efficient provision of high quality physician
services. By devel oping and inpl enenting nechani sns t hat
encour age physicians to collaborate in practicing efficiently as
part of the network, many physician network joint ventures
prom se significant proconpetitive benefits for consuners of
heal th care services.

As used in this statenent, a physician network joint venture
is a physician-controlled venture in which the network's
physi ci an participants collectively agree on prices or price-
related terns and jointly nmarket their services.?* Qher types
of health care network joint ventures are not directly addressed

2L An | PA or PPO typically provides nedical services to the
subscri bers of health plans but does not act as their insurer.
In addition, an | PA or PPO does not require conplete integration
of the medical practices of its physician participants. Such
physi cians typically continue to conpete fully for patients who
are enrolled in health plans not served by the I PA or PPO, or who
have i ndemmity insurance or pay for the physician's services
directly "out of pocket."

22 Al 't hough this statement refers to | PAs and PPGCs as
exanpl es of physician network joint ventures, the Agencies
conpetitive analysis focuses on the substance of such
arrangenents, not on their formal titles. This policy statenent
applies, therefore, to all entities that are substantively
equi val ent to the physician network joint ventures described in
this statenent.
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by this statenent.?

This statenent of enforcenent policy describes the Agencies’
antitrust analysis of physician network joint ventures, and
presents several exanples of its application to specific
hypot heti cal physician network joint ventures. Before describing
the general antitrust analysis, the statenent sets forth
antitrust safety zones that describe physician network joint
ventures that are highly unlikely to raise substantial
conpetitive concerns, and therefore will not be challenged by the
Agenci es under the antitrust |aws, absent extraordinary
ci rcumnst ances.

The Agenci es enphasi ze that nerely because a physician
network joint venture does not cone within a safety zone in no
way indicates that it is unlawful under the antitrust laws. On
the contrary, such arrangenents nay be proconpetitive and | awful,
and many such arrangenents have recei ved favorabl e busi ness
review letters or advisory opinions fromthe Agencies.? The

2 The physician network joint ventures discussed in this
statenent are one type of the nultiprovider network joint
ventures di scussed below in the Agencies' Statenent O
Enf orcenent Policy On Multiprovider Networks. That statenent
al so covers other types of networks, such as networks that
i ncl ude both hospitals and physicians, and networks invol vi ng
non- physi ci an health professionals. 1In addition, that statenent
(see infra pp. 106-141), and Exanple 7 of this statenment, address
net wor ks that do not include agreenents anong conpetitors on
prices or price-related terns, through use of various “nessenger
nodel ” arrangenents. Many of the issues relating to physician
network joint ventures are the sane as those that arise and are
addressed in connection with nultiprovider networks generally,
and the analysis often will be very simlar for all such
arrangements.

24 For exanple, the Agencies have approved a nunber of non-
excl usi ve physician or provider networks in which the percentage
of participating physicians or providers in the market exceeded
the 30%criterion of the safety zone. See, e.qg., Letter from
Anne K. Bi ngaman, Assistant Attorney General, Departnent of
Justice, to John F. Fischer (Oklahoma Physicians Network, Inc.)
(Jan. 17, 1996) (“substantially nore” than 30% of several
specialties in a nunber of |ocal markets, including nore than 50%
in one specialty); Letter from Anne K. Bingaman to Melissa J.
Fields (Dermmet, Inc.) (Dec. 5, 1995) (44% of board-certified
dermat ol ogi sts); Letter from Anne K. Bingaman to Dee Hart zog
(I'nternational Chiropractor’s Association of California) (Cct.
27, 1994) (up to 50% of chiropractors); Letter from Mark
Hor oschak, Assistant Director, Federal Trade Comm ssion, to
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safety zones use a few factors that are relatively easy to apply,
to define a category of ventures for which the Agencies presune
no anticonpetitive harm w thout exam ning conpetitive conditions
in the particular case. A determ nation about the | awful ness of
physi ci an network joint ventures that fall outside the safety

St ephen P. Nash (Eastern Chio Physicians Organi zation) (Sept. 28,
1995) (safety zone’'s 30%criterion exceeded for primary care
physi cians by a small anmount, and for certain subspecialty fields
“to a greater extent”); Letter from Mark Horoschak to John A
Cook (Cakl and Physician Network) (Mar. 28, 1995) (nultispecialty
network wi th 44% of physicians in one specialty).
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zones nust be nade on a case-by-case basis according to general
antitrust principles and the nore specific analysis described in
this statenent.

A Antitrust Safety Zones

This section describes those physician network joint ventures
that will fall within the antitrust safety zones designated by
t he Agencies. The antitrust safety zones differ for "exclusive"
and "non-excl usi ve" physician network joint ventures. In an
"excl usive" venture, the network's physician participants are
restricted in their ability to, or do not in practice,
individually contract or affiliate with other network joint
ventures or health plans. 1In a "non-exclusive" venture, on the
ot her hand, the physician participants in fact do, or are
available to, affiliate wth other networks or contract
individually with health plans. This section explains how the
Agencies will determ ne whether a physician network joint venture
is exclusive or non-exclusive. It also illustrates types of
arrangenments that can involve the sharing of substantial
financial risk anmong a network's physician participants, which is
necessary for a network to come within the safety zones.

1. Excl usi ve Physician Network Joint Ventures That The
Agencies WIIl Not Chall enge, Absent Extraordinary
G rcunst ances

The Agencies will not challenge, absent extraordi nary
ci rcunst ances, an excl usive physician network joint venture whose
physi ci an participants share substantial financial risk and
constitute 20 percent or |less of the physicians® in each
physi ci an specialty with active hospital staff privileges who
practice in the rel evant geographic nmarket.?® In relevant
markets with fewer than five physicians in a particular
specialty, an exclusive physician network joint venture otherw se
qualifying for the antitrust safety zone may include one
physi cian fromthat specialty, on a non-exclusive basis, even
t hough the inclusion of that physician results in the venture
consi sting of nore than 20 percent of the physicians in that

% For purposes of the antitrust safety zones, in
cal cul ating the nunber of physicians in a relevant nmarket and the
nunber of physician participants in a physician network joint
venture, each physician ordinarily will be counted individually,
whet her the physician practices in a group or solo practi ce.

% General ly, relevant geographic markets for the delivery
of physician services are |ocal.
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speci al ty.

2. Non- Excl usi ve Physi cian Network Joint Ventures That The
Agencies WII Not Challenge, Absent Extraordinary
G rcunst ances

The Agencies will not challenge, absent extraordi nary
ci rcunst ances, a non-excl usive physician network joint venture
whose physician participants share substantial financial risk and
constitute 30 percent or |ess of the physicians in each physician
specialty with active hospital staff privileges who practice in
the rel evant geographic market. |In relevant narkets with fewer
than four physicians in a particular specialty, a non-exclusive
physi ci an network joint venture otherw se qualifying for the
antitrust safety zone may include one physician fromthat
specialty, even though the inclusion of that physician results in
t he venture consisting of nore than 30 percent of the physicians
in that specialty.

3. Indicia O Non-Exclusivity
Because of the different market share thresholds for the
safety zones for exclusive and non-excl usive physician network
joint ventures, the Agencies caution physician participants in a
non- excl usi ve physician network joint venture to be sure that the
network is non-exclusive in fact and not just in nane. The
Agencies will determ ne whether a physician network joint venture
i s exclusive or non-exclusive by its physician participants'
activities, and not sinply by the terns of the contractual
relationship. In naking that determ nation, the Agencies wll
exam ne the follow ng indicia of non-exclusivity, anong others:
(1) that viable conpeting networks or nanaged care pl ans
W t h adequat e physician participation currently exist in
t he market;

(2) that physicians in the network actually individually
participate in, or contract with, other networks or
managed care plans, or there is other evidence of their
wi | lingness and incentive to do so;

(3) that physicians in the network earn substantial revenue
from ot her networks or through individual contracts with
managed care pl ans;

(4) the absence of any indications of significant de-

participation fromother networks or managed care pl ans
in the market; and
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(5) the absence of any indications of coordination anong the
physicians in the network regarding price or other
conpetitively significant terns of participation in
ot her networks or nmanaged care pl ans.

Networks also may limt or condition physician participants’
freedomto contract outside the network in ways that fall short
of a commtnent of full exclusivity. |If those provisions
significantly restrict the ability or willingness of a network’s
physicians to join other networks or contract individually with
managed care plans, the network will be considered exclusive for
pur poses of the safety zones.

4. Sharing O Substantial Financial R sk By Physicians In A
Physi ci an Network Joint Venture

To qualify for either antitrust safety zone, the participants
in a physician network joint venture nust share substanti al
financial risk in providing all the services that are jointly
priced through the network.?” The safety zones are linmted to
net wor ks involving substantial financial risk sharing not because
such risk sharing is a desired end in itself, but because it
normally is a clear and reliable indicator that a physician
network involves sufficient integration by its physician
participants to achieve significant efficiencies.?® Ri sk sharing
provi des incentives for the physicians to cooperate in
controlling costs and inproving quality by managi ng the provision
of services by network physicians.

27 Physician network joint ventures that involve both risk-
sharing and non-risk-sharing arrangenents do not fall within the
safety zones. For exanple, a network nmay have both risk-sharing
and non-risk-sharing contracts. It also may have contracts that
i nvolve risk sharing, but not all the physicians in the network
participate in risk sharing or not all of the services are paid
for on a risk-sharing basis. The Agencies will consider each of
the network’ s arrangenents separately, as well as the activities
of the venture as a whole, to determ ne whether the joint pricing
with respect to the non-risk-sharing aspects of the venture is
appropriately analyzed under the rule of reason. See infra
Exanple 2. The nmere presence of sone risk-sharing arrangenents,
however, will not necessarily result in rule of reason analysis
of the non-risk-sharing aspects of the venture.

% The exi stence of financial risk sharing does not depend
on whet her, under applicable state law, the network is considered
an insurer.
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The foll ow ng are exanpl es of sone types of arrangenents
t hrough which participants in a physician network joint venture
can share substantial financial risk:?
(1) agreenent by the venture to provide services to a health
plan at a "capitated" rate;>°

(2) agreenment by the venture to provide designated services
or classes of services to a health plan for a
predet ermi ned percentage of prem umor revenue fromthe
pl an; 3!

2 Physician participants in a single network need not al
be involved in the sanme risk-sharing arrangenent within the
network to fall within the safety zones. For exanple, primry
care physicians nmay be capitated and specialists subject to a
wi t hhol d, or groups of physicians nmay be in separate risk pools.

3 A "capitated" rate is a fixed, predeternined paynent per
covered life (the "capitation”) froma health plan to the joint
venture in exchange for the joint venture's (not merely an
i ndi vi dual physician's) providing and guar ant eei ng provision of a
defined set of covered services to covered individuals for a
specified period, regardl ess of the amount of services actually
provi ded.

3 This is similar to a capitation arrangenent, except that
t he amobunt of paynent to the network can vary in response to
changes in the health plan's prem uns or revenues.
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(3) wuse by the venture of significant financial incentives
for its physician participants, as a group, to achieve
speci fied cost-contai nment goals. Two nethods by which
the venture can acconplish this are:

(a) wthholding fromall physician participants in the
network a substantial anmount of the conpensation
due to them wth distribution of that amount to
t he physician participants based on group
performance in nmeeting the cost-containment goals
of the network as a whol e; or

(b) establishing overall cost or utilization targets
for the network as a whole, with the network's
physi ci an partici pants subject to subsequent
substantial financial rewards or penalties based on
group performance in neeting the targets; and

(4) agreenent by the venture to provide a conplex or
extended course of treatnment that requires the
substantial coordination of care by physicians in
different specialities offering a conplenentary m x of
services, for a fixed, predeterm ned paynent, where the
costs of that course of treatnent for any individua
patient can vary greatly due to the individual patient’s
condition, the choice, conplexity, or |ength of
treatnent, or other factors.*

The Agenci es recogni ze that new types of risk-sharing
arrangenents may devel op. The precedi ng exanpl es do not
forecl ose consideration of other arrangenents through which the
participants in a physician network joint venture may share
substantial financial risk in the provision of nedical services
t hrough the network.3® Organi zers of physician networks who are

%2 Such arrangenents are sonetines referred to as “gl oba

fees” or “all-inclusive case rates.” dobal fee or all-inclusive
case rate arrangenents that involve financial risk sharing as
contenplated by this exanple will require that the joint venture

(not nerely an individual physician participant) assune the risk
or benefit that the treatnent provided through the network nmay
ei ther exceed, or cost |ess than, the predeterm ned paynent.

%3 The manner of dividing revenues anong the network's
physi ci an participants generally does not raise antitrust issues
so long as the conpeting physicians in a network (continued...)
share substantial financial risk. For exanple, capitated
networ ks may distribute i ncome anong their physician participants
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uncertai n whether their proposed arrangenents constitute
substantial financial risk sharing for purposes of this policy
statenent are encouraged to take advantage of the Agencies’
expedi ted busi ness revi ew and advi sory opi ni on procedures.

B. The Agencies’ Analysis O Physician Network Joint Ventures
That Fall Qutside The Antitrust Safety Zones

Physi cian network joint ventures that fall outside the
antitrust safety zones al so may have the potential to create
significant efficiencies, and do not necessarily raise
substantial antitrust concerns. For exanple, physician network
joint ventures in which the physician participants share
substantial financial risk, but which involve a higher percentage
of physicians in a relevant market than specified in the safety
zones, may be lawful if they are not anticonpetitive on
bal ance. ** Li kewi se, physician network joint ventures that do
not involve the sharing of substantial financial risk also nay be
lawful if the physicians’ integration through the joint venture
creates significant efficiencies and the venture, on bal ance, is
not anticonpetitive.

The Agenci es enphasize that it is not their intent to treat
such networks either nore strictly or nore leniently than joint
ventures in other industries, or to favor any particul ar
proconpetitive organi zation or structure of health care delivery
over other forns that consuners may desire. Rather, their goa
is to ensure a conpetitive marketplace in which consuners wll
have the benefit of high quality, cost-effective health care and
a w de range of choices, including new provider-controlled
net wor ks t hat expand consuner choi ce and i ncrease conpetition.

1. Det er mi ni ng When Agreenents Anong Physicians In A
Physi ci an Network Joint Venture Are Anal yzed Under The
Rule O Reason

Antitrust |law treats naked agreenents anong conpetitors that
fix prices or allocate nmarkets as per se illegal. \Were
conpetitors economcally integrate in a joint venture, however

using fee-for-service paynent with a partial withhold fund to
cover the risk of having to provide nore services than were
originally anticipated.

3 See infra Exanples 5 and 6. Many such physician networks
have recei ved favorabl e busi ness review or advi sory opi nion
letters fromthe Agencies. The percentages used in the safety
zones define areas in which the lack of anticonpetitive effects
ordinarily will be presuned.
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such agreenents, if reasonably necessary to acconplish the
proconpetitive benefits of the integration, are anal yzed under
the rule of reason.®* |In accord with general antitrust

princi ples, physician network joint ventures will be anal yzed
under the rule of reason, and will not be viewed as per se
illegal, if the physicians’ integration through the network is

likely to produce significant efficiencies that benefit
consuners, and any price agreenents (or other agreenents that

% In anetwork linmted to providers who are not actual or
potential conpetitors, the providers generally can agree on the
prices to be charged for their services w thout the kinds of
econoni c integration discussed bel ow.
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woul d ot herwi se be per se illegal) by the network physicians are
reasonably necessary to realize those efficiencies. 3

Where the participants in a physician network joint venture
have agreed to share substantial financial risk as defined in
Section A 4. of this policy statenment, their risk-sharing
arrangenent generally establishes both an overall efficiency goal
for the venture and the incentives for the physicians to neet
that goal. The setting of price is integral to the venture s use
of such an arrangenent and therefore warrants eval uati on under
the rule of reason.

Physi ci an network joint ventures that do not involve the
sharing of substantial financial risk nmay also involve sufficient
integration to denonstrate that the venture is likely to produce
significant efficiencies. Such integration can be evidenced by
t he network inplenenting an active and ongoi ng programto
eval uate and nodify practice patterns by the network’ s physician
partici pants and create a hi gh degree of interdependence and
cooperation anong the physicians to control costs and ensure
quality. This program may include: (1) establishing nechani snms
to nonitor and control utilization of health care services that
are designed to control costs and assure quality of care; (2)
sel ectively choosi ng network physicians who are likely to further
these efficiency objectives; and (3) the significant investnent
of capital, both nonetary and human, in the necessary
infrastructure and capability to realize the clained
ef ficiencies.

The foregoing are not, however, the only types of
arrangenents that can evidence sufficient integration to warrant
rul e of reason analysis, and the Agencies wi |l consider other
arrangenents that al so may evidence such integration. However,

% |In sone cases, the conbination of the conpeting
physi cians in the network may enable themto offer what could be
considered to be a new product produci ng substanti al
efficiencies, and therefore the venture will be anal yzed under
the rule of reason. See Broadcast Music, Inc. v. Colunbia
Broadcasting System Inc., 441 U S. 1, 21-22 (1979) (conpetitors
integration and creation of a blanket |icense for use of
copyrighted conpositions results in efficiencies so great as to
make the bl anket license a "different product” fromthe nere
conbi nation of individual conpetitors and, therefore, joint
pricing of the blanket license is subject to rule of reason
anal ysis, rather than the per se rule against price fixing). The
Agenci es’ analysis will focus on the efficiencies likely to be
produced by the venture, and the relationship of any price
agreenents to the achi evenent of those efficiencies, rather than
on whether the venture creates a product that can be | abel ed
“new’ or “different.”
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in all cases, the Agencies’ analysis will focus on substance,
rather than form in assessing a network’s |ikelihood of
produci ng significant efficiencies. To the extent that
agreenents on prices to be charged for the integrated provision
of services are reasonably necessary to the venture’'s achi evenent
of efficiencies, they will be eval uated under the rule of reason.

In contrast to integrated physician network joint ventures,
such as these di scussed above, there have been arrangenments anong
physi ci ans that have taken the form of networks, but which in
purpose or effect were little nore than efforts by their
participants to prevent or inpede conpetitive forces from
operating in the market. These arrangenents are not likely to
produce significant proconpetitive efficiencies. Such

arrangenments have been, and will continue to be, treated as
unl awful conspiracies or cartels, whose price agreenents are
per se illegal.

Determ ning that an arrangenent is nerely a vehicle to fix
prices or engage in naked anticonpetitive conduct is a factual
inquiry that nust be done on a case-by-case basis to determ ne
the arrangenent's true nature and |ikely conpetitive effects.
However, a variety of factors may tend to corroborate a network's
anticonpetitive nature, including: statenents evidencing
anticonpetitive purpose; a recent history of anticonpetitive
behavi or or collusion in the market, including efforts to
obstruct or underm ne the devel opnment of managed care; obvious
anticonpetitive structure of the network (e.g., a network
conprising a very high percentage of |ocal area physicians, whose
participation in the network is exclusive, w thout any plausible
busi ness or efficiency justification); the absence of any
mechani sms with the potential for generating significant
ef ficiencies or otherw se increasing conpetition through the
network; the presence of anticonpetitive collateral agreenents;
and the absence of nechanisns to prevent the network’s operation
from having anticonpetitive spillover effects outside the
net wor k.

2. Applying The Rule O Reason

A rule of reason analysis determ nes whether the formation
and operation of the joint venture may have a substanti al
anticonpetitive effect and, if so, whether that potential effect
i's outwei ghed by any proconpetitive efficiencies resulting from
the joint venture. The rule of reason analysis takes into
account characteristics of the particul ar physician network joint
venture, and the conpetitive environnment in which it operates,
that bear on the venture's likely effect on conpetition.

A determ nation about the | awful ness of a network’s activity
under the rule of reason sonetines can be reached w thout an
extensive inquiry under each step of the analysis. For exanple,
a physician network joint venture that involves substanti al
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clinical integration may include a relatively small percentage of
t he physicians in the rel evant markets on a non-excl usive basis.
In that case, the Agencies may be able to conclude expeditiously
that the network is unlikely to be anticonpetitive, based on the
conpetitive environment in which it operates. |In assessing the
conpetitive environnent, the Agencies would consider such market
factors as the nunber, types, and size of nmanaged care plans
operating in the area, the extent of physician participation in

t hose plans, and the econom c inportance of the nmanaged care
plans to area physicians. See infra Exanple 1. Alternatively,
for exanple, if arestraint that facially appears to be of a kind
t hat woul d al ways or al nost always tend to reduce output or

i ncrease prices, but has not been considered per se unlawful, is
not reasonably necessary to the creation of efficiencies, the
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Agencies will likely challenge the restraint w thout an el aborate
anal ysis of market definition and market power.?

The steps ordinarily involved in a rule of reason anal ysis of
physi ci an network joint ventures are set forth bel ow

Step one: Define the relevant market. The Agenci es eval uate
the conpetitive effects of a physician network joint venture in
each relevant market in which it operates or has substanti al
impact. In defining the relevant product and geographi c nmarkets,
t he Agencies |look to what substitutes, as a practical nmatter, are
reasonably available to consunmers for the services in question.®
The Agencies will first identify the relevant services that the
physi ci an network joint venture provides. Although all services
provi ded by each physician specialty mght be a separate rel evant
service market, there may be instances in which significant
overlap of services provided by different physician specialties,
or in sone circunstances, certain nonphysician health care
providers, justifies including services fromnore than one
physi ci an specialty or category of providers in the sanme narket.
For each rel evant service narket, the rel evant geographic market
will include all physicians (or other providers) who are good
substitutes for the physician participants in the joint venture.

37 See FTC v. Indiana Federation of Dentists, 476 U.S. 447,
459- 60 (1986).

% A nore extensive discussion of how the Agencies define
rel evant markets is contained in the Agencies' 1992 Hori zontal
Mer ger Cui del i nes.
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Step two: Evaluate the conpetitive effects of the physician
joint venture. The Agencies exam ne the structure and activities
of the physician network joint venture and the nature of
conpetition in the relevant narket to determ ne whether the
formati on or operation of the venture is likely to have an
anticonpetitive effect. Two key areas of conpetitive concern are
whet her a physician network joint venture could raise the prices
for physician services charged to health plans above conpetitive
| evel s, or could prevent or inpede the fornmation or operation of
ot her networks or pl ans.

I n assessing whether a particular network arrangenent could

rai se prices or exclude conpetition, the Agencies wll exam ne
whet her the network physicians collectively have the ability and
i ncentive to engage in such conduct. The Agencies wll consider

not only the proportion of the physicians in any rel evant market
who are in the network, but also the incentives faced by
physi cians in the network, and whether different groups of
physicians in a network nmay have significantly different
i ncentives that woul d reduce the |ikelihood of anticonpetitive
conduct. The Departnent of Justice has entered into final
judgnents that permt a network to include a relatively large
proportion of physicians in a relevant narket where the
percent age of physicians with an ownership interest in the
network is strictly limted, and the network subcontracts with
addi tional physicians under terns that create a sufficient
di vergence of economi c interest between the subcontracting
physi ci ans and the owner physicians so that the owner physicians
have an incentive to control the costs to the network of the
subcontracting physicians.®* Evaluating the incentives faced by
net wor k physicians requires an exam nation of the facts and
ci rcunst ances of each particular case. The Agencies will assess
whet her different groups of physicians in the network actually
have significantly divergent incentives that would override any
shared interest, such as the incentive to profit from hi gher fees
for their medical services. The Agencies will also consider
whet her the behavi or of network physicians or other market
evidence indicates that the differing incentives anong groups of
physicians will not prevent anticonpetitive conduct.

If, in the relevant narket, there are nmany ot her networks or
many physi ci ans who woul d be available to form conpeti ng networks
or to contract directly with health plans, it is unlikely that

See, e.qg., Conpetitive Inpact Statenments in United States
v. Health Choice of Northwest M ssouri, Inc., Case No. 95-6171-
CV-SJ-6 (WD. M.; filed Sept. 13, 1995), 60 Fed. Reg. 51808,
51815 (COct. 3, 1995); United States and State of Connecticut v.
Heal t hCare Partners, Inc., Case No. 395-CV-01946-RNC (D. Conn.
filed Sept. 13, 1995), 60 Fed. Reg. 52018, 52020 (Cct. 4, 1995).
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the joint venture would raise significant conpetitive concerns.
The Agencies will analyze the availability of suitable physicians
to form conpeting networks, including the exclusive or
non- excl usi ve nature of the physician network joint venture.

The Agenci es recogni ze that the conpetitive inpact of
excl usive arrangenents or other limtations on the ability of a
networ k’ s physician participants to contract outside the network
can vary greatly. For exanple, in sone circunstances exclusivity
may help a network serve its subscribers and increase its
physi cian participants' incentives to further the interests of
the network. 1In other situations, however, the anticonpetitive
ri sks posed by such exclusivity may outweigh its proconpetitive
benefits. Accordingly, the Agencies will evaluate the actual or
likely effects of particular limtations on contracting in the
mar ket situation in which they occur.

An additional area of possible anticonpetitive concern
i nvol ves the risk of "spillover"” effects fromthe venture. For
exanple, a joint venture may involve the exchange of
conpetitively sensitive informati on anong conpeting physici ans
and t hereby becone a vehicle for the network's physician
participants to coordinate their activities outside the venture.
Ventures that are structured to reduce the |ikelihood of such
spillover are less likely to result in anticonpetitive effects.
For exanple, a network that uses an outside agent to collect and
anal yze fee data from physicians for use in devel oping the
network's fee schedul e, and avoids the sharing of such sensitive
i nformati on anong the network's physician participants, may
reduce concerns that the informati on could be used by the
networ k' s physician participants to set prices for services they
provi de outside the network.
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Step three: Evaluate the inpact of proconpetitive
efficiencies.* This step requires an exam nation of the joint
venture's likely proconpetitive efficiencies, and the bal anci ng
of these efficiencies against any |likely anticonpetitive effects.
The greater the venture's likely anticonpetitive effects, the
greater nust be the venture's likely efficiencies. |n assessing
efficiency clains, the Agencies focus on net efficiencies that
will be derived fromthe operation of the network and that result
in lower prices or higher quality to consuners. The Agencies
w Il not accept clains of efficiencies if the parties reasonably
can achi eve equi val ent or conparabl e savi ngs through
significantly |l ess anticonpetitive neans. |In making this
assessnent, however, the Agencies wll not search for a
theoretically least restrictive alternative that is not practica
gi ven business realities.

Experience indicates that, in general, nore significant
efficiencies are likely to result froma physician network joint
venture's substantial financial risk sharing or substanti al
clinical integration. However, the Agencies will consider a
broad range of possible cost savings, including inproved cost
controls, case managenent and quality assurance, econom es of
scal e, and reduced adm ni strative or transaction costs.

“ |f steps one and two reveal no conpetitive concerns with
t he physician network joint venture, step three is unnecessary,
and the anal ysis continues with step four, bel ow
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In assessing the |ikelihood that efficiencies will be
realized, the Agencies recognize that conpetition is one of the
strongest notivations for firns to | ower prices, reduce costs,
and provide higher quality. Thus, the greater the conpetition
facing the network, the nore likely it is that the network wil|l
actually realize potential efficiencies that would benefit
CONSuners.

Step four: Evaluation of collateral agreenents. This step
exam nes whet her the physician network joint venture includes
collateral agreenments or conditions that unreasonably restrict
conpetition and are unlikely to contribute significantly to the
| egi ti mate purposes of the physician network joint venture. The
Agencies w |l exam ne whether the collateral agreenents are
reasonably necessary to achieve the efficiencies sought by the
joint venture. For exanple, if the physician participants in a
physi ci an network joint venture agree on the prices they wll
charge patients who are not covered by the health plans with
whi ch their network contracts, such an agreenent plainly is not
reasonably necessary to the success of the joint venture and is
an antitrust violation.* Sinmlarly, attenpts by a physician
network joint venture to exclude conpetitors or classes of
conpetitors of the network’s physician participants fromthe
mar ket coul d have anticonpetitive effects, w thout advanci ng any
legitimate, proconpetitive goal of the network. This could
happen, for exanple, if the network facilitated agreenents anong
t he physicians to refuse to deal with such conpetitors outside
the network, or to pressure other narket participants to refuse
to deal with such conpetitors or deny them necessary access to
key facilities.

C. Exanples O Physician Network Joint Ventures

The foll owi ng are exanples of how t he Agencies woul d apply
the principles set forth in this statenent to specific physician
network joint ventures. The first three are new exanples: 1) a
network involving substantial clinical integration, that is
unlikely to raise significant conpetitive concerns under the rule
of reason; 2) a network involving both substantial financial
ri sk-sharing and non-risk-sharing arrangenments, which would be
anal yzed under the rule of reason; and 3) a network invol ving
nei ther substantial financial risk-sharing nor substanti al
clinical integration, and whose price agreenents |ikely would be
chal l enged as per se unlawful. The |ast four exanples involve
networks that operate in a variety of market settings and with

“ This analysis of collateral agreenents also applies to
physi ci an network joint ventures that fall within the safety
zones.
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different | evels of physician participants; three are networks
that involve substantial financial risk-sharing and one is a
network in which the physician participants do not jointly agree
on, or negotiate, price.
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1. Physi ci an Network Joint Venture Involving Cinica
| ntegration

Charlestown is a relatively isolated, nediumsized city. For
t he purposes of this exanple, the services provided by primary
care physicians and those provided by the different physician
specialties each constitute a relevant product market; and the
rel evant geographi c market for each of themis Charl est own.

Several HMOs and ot her significant managed care plans operate
in Charlestown. A substantial proportion of insured individuals
are enrolled in these plans, and enrollnent in managed care is
expected to increase. Mny physicians in each of the specialties
participate in nore than one of these plans. There is no
significant overlap anong the participants on the physician
panel s of many of these plans.

A group of Charl estown physicians establishes an IPAto
assune greater responsibility for managi ng the cost and quality
of care rendered to Charl estown residents who are nenbers of
health plans. They hope to reduce costs while nmaintaining or
inproving the quality of care, and thus to attract nore nmanaged
care patients to their practices.

The 1PA w Il inplenment systens to establish goals relating to
quality and appropriate utilization of services by |IPA
participants, regularly evaluate both individual participants’
and the network’s aggregate perfornmance with respect to those
goal s, and nodify individual participants’ actual practices,

wher e necessary, based on those evaluations. The IPA will engage
i n case managenent, preauthorization of sone services, and
concurrent and retrospective review of inpatient stays. In

addition, the I PAis devel oping practice standards and protocols
to govern treatnment and utilization of services, and it wll
actively review the care rendered by each doctor in |ight of

t hese standards and protocols.

There is a significant investnent of capital to purchase the
i nformati on systens necessary to gather aggregate and i ndivi dual
data on the cost, quantity, and nature of services provided or
ordered by the | PA physicians; to neasure performance of the
group and the individual doctors against cost and quality
benchmarks; and to nonitor patient satisfaction. The |IPA wll
provi de payers with detailed reports on the cost and quantity of
services provided, and on the network’s success in neeting its
goal s.

The IPAwll hire a nedical director and a support staff to
performthe above functions and to coordinate patient care in
specific cases. The doctors also have invested appreciable tine
i n devel oping the practice standards and protocols, and w |
continue actively to nonitor care provided through the |IPA
Net wor k participants who fail to adhere to the network’s
standards and protocols will be subject to renedial action,
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including the possibility of expulsion fromthe network.

The | PA physicians will be paid by health plans on a fee-for-
service basis; the physicians will not share substanti al
financial risk for the cost of services rendered to covered
i ndi vidual s through the network. The IPAwill retain an agent to
devel op a fee schedule, negotiate fees, and contract with payers
on behalf of the venture. Information about what participating
doctors charge non-network patients will not be dissem nated to
participants in the I PA, and the doctors wll not agree on the
prices they will charge patients not covered by |PA contracts.

The IPA is built around three geographically dispersed
primary care group practices that together account for 25 percent
of the primary care doctors in Charlestown. A nunber of
specialists to whomthe prinmary care doctors nost often refer
their patients also are invited to participate in the IPA. These
specialists are selected based on their established referral
relationships with the primary care doctors, the quality of care
provi ded by the doctors, their willingness to cooperate with the
goals of the IPA and the need to provide convenient referral
services to patients of the primary care doctors. Speciali st
services that are needed | ess frequently will be provided by
doctors who are not I PA participants. Participating specialists
constitute from20 to 35 percent of the specialists in each
rel evant market, depending on the specialty. Physician
participation in the IPA is non-exclusive. Many |PA participants
al ready do and are expected to continue to participate in other
managed care plans and earn substantial incone fromthose plans.

Conpetitive Analysis

Al t hough the | PA does not fall wthin the antitrust safety
zone because the physicians do not share substantial financial
ri sk, the Agencies woul d anal yze the | PA under the rule of reason
because it offers the potential for creating significant
efficiencies and the price agreenent is reasonably necessary to
realize those efficiencies. Prior to contracting on behal f of
conpeting doctors, the IPAwll develop and invest in nmechani sns
to provide cost-effective quality care, including standards and
protocols to govern treatnent and utilization of services,
informati on systens to neasure and nonitor individual physician
and aggregate network perfornmance, and procedures to nodify
physi ci an behavi or and assure adherence to network standards and
protocols. The network is structured to achieve its efficiencies
t hrough a high degree of interdependence and cooperation anong
its physician participants. The price agreenent, under these
circunstances, is subordinate to and reasonably necessary to
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achi eve these objectives. *
Furthernore, the Agencies would not chall enge under the rule
of reason the doctors’ agreenent to establish and operate the

| PA.  In conducting the rule of reason analysis, the Agencies
woul d evaluate the |ikely conpetitive effects of the venture in
each relevant market. In this case, the | PA does not appear

likely to limt conpetition in any relevant narket either by
hanmpering the ability of health plans to contract individually

wi th area physicians or with other physician network joint
ventures, or by enabling the physicians to raise prices above
conpetitive levels. The I PA does not appear to be overincl usive:
many primary care physicians and specialists are available to

ot her plans, and the doctors in the | PA have been selected to
achi eve the network’ s proconpetitive potential. Many |PA
participants al so participate in other managed care plans and are
expected to continue to do so in the future. Moreover, several
signi ficant managed care plans are not dependent on the |PA
participants to offer their products to consuners. Finally, the
venture is structured so that physician participants do not share
conpetitively sensitive information, thus reducing the Iikelihood
of anticonpetitive spillover effects outside the network where

t he physicians still conpete, and the venture avoids any
anticonpetitive collateral agreenents.

Since the venture is not |likely to be anticonpetitive, there
is no need for further detailed evaluation of the venture’'s
potential for generating proconpetitive efficiencies. For these
reasons, the Agencies would not challenge the joint venture.
However, they woul d reexam ne this conclusion and do a nore
conpl ete anal ysis of the proconpetitive efficiencies if evidence
of actual anticonpetitive effects were to devel op.

“2 Al t hough the physicians in this exanple have not directly
agreed with one another on the prices to be charged for services
rendered t hrough the network, the venture’s use of an agent,
subject to its control, to establish fees and to negotiate and
execute contracts on behalf of the venture anpunts to a price
agreenent anong conpetitors. However, the use of such an agent
shoul d reduce the risk of the network’s activities having
anticonpetitive spillover effects on conpetition anong the
physi ci ans for non-network patients.

68



2. Physi ci an Network Joint Venture Invol ving Ri sk-Sharing
And Non- Ri sk- Sharing Contracts

An | PA has capitation contracts with three insurer-devel oped
HMOs. Under its contracts with the HM3s, the | PA receives a set
fee per nenber per nonth for all covered services required by
enrollees in a particular health plan. Physician participants in
the IPA are paid on a fee-for-service basis, pursuant to a fee
schedul e devel oped by the I PA.  Physicians participate in the |PA
on a non-exclusive basis. Mny of the I PA s physicians
participate in nanaged care plans outside the |IPA and earn
substantial incone fromthose pl ans.

The | PA uses a variety of nechanisns to assure appropriate
use of services under its capitation contracts so that it can
provi de contract services within its capitation budgets. |In part
because the | PA has managed the provision of care effectively,
enrollnment in the HMOs has grown to the point where HVO patients
are a significant share of the I PA doctors’ patients.

The three insurers that offer the HM>s al so of fer PPO options
in response to the request of enployers who want to give their
enpl oyees greater choice of plans. Although the capitation
contracts are a substantial nmajority of the I PA s business, it
al so contracts with the insurers to provide services to the PPO
prograns on a fee-for-service basis. The physicians are paid
according to the sane fee schedul e used to pay them under the
| PA's capitated contracts. The |IPA uses the sane panel of
providers and the sanme utilization managenent nechani sns that are
involved in the HMO contracts. The |PA has tracked utilization
for HMO and PPO patients, which shows simlar utilization
patterns for both types of patients.

Conpetitive Analysis

Because the | PA negotiates and enters into both capitated and
fee-for-service contracts on behalf on its physicians, the
venture is not within a safety zone. However, the | PA's HMO
contracts are anal yzed under the rule of reason because they
i nvol ve substantial financial risk-sharing. The PPO contracts
al so are anal yzed under the rule of reason because there are
significant efficiencies fromthe capitated arrangenents that
carry over to the fee-for-service business. The |IPA s procedures
for managi ng the provision of care under its capitation contracts
and its related fee schedul es produce significant efficiencies;
and since those sane procedures and fees are used for the PPO
contracts and result in simlar utilization patterns, they wll
likely result in significant efficiencies for the PPO
arrangenents as wel | .

3. Physician Network That Is Per Se Unl awf ul
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A group of physicians in Clarksville forns an I PA to contract
wi th managed care plans. There is sone |limted managed care
presence in the area, and new plans have announced their interest
in entering. The physicians agree that the only way they can
effectively conbat the power of the plans and protect thensel ves
fromlow fees and intrusive utilization reviewis to organi ze and
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negotiate with the plans collectively through the IPA, rather
t han individually.

Menmbership in the 1PAis open to any |licensed physician in
Clarksville. Menbers contribute $2,000 each to fund the |egal
fees associated with incorporating the IPA and its operating
expenses, including the salary of an executive director who w |l
negoti ate contracts on behalf of the IPA. The IPAwll enter
only into fee-for-service contracts. The doctors will not share
substantial financial risk under the contracts. The Contracting
Committee, in consultation with the executive director, devel ops
a fee schedul e.

The | PA establishes a Quality Assurance and Utilization
Revi ew Comm ttee. Upon reconmendation of this commttee, the
menbers vote to have the | PA adopt two basic utilization review
paranmeters: strict limts on docunentation to be provided by
physi cians to the payers, and arbitration of disputes regarding
plan utilization review decisions by a conmmttee of the |ocal
nmedi cal society. The IPA refuses to contract with plans that do
not accept these utilization review paraneters. The |PA clains
to have its own utilization review quality assurance prograns in
devel opnent, but has taken very few steps to create such a
program It decides to rely instead on the hospital’s
est abl i shed peer review nmechani sns.

Al t hough there is no formal exclusivity agreenent, |PA
physi ci ans who are approached by nanaged care plans seeking
contracts refer the plans to the IPA. Except for some contracts
predating the formation of the I PA, the physicians do not
contract individually with nanaged care plans on terns other than
t hose set by the | PA

Conpetitive Analysis

This IPAis nerely a vehicle for collective decisions by its
physi ci ans on price and other significant terns of dealing. The
physi ci ans’ purpose in formng the IPAis to increase their
bargai ni ng power with payers. The |IPA nakes no effort to
sel ectively choose physicians who are likely to further the
network’s achi evenent of efficiencies, and the | PA invol ves no
significant integration, financial or otherw se. |PA physicians’
participation in the hospital’s general peer review procedures
does not evidence integration by those physicians that is likely
toresult in significant efficiencies in the provision of
services through the PA. The | PA does not manage the provision
of care or offer any substantial potential for significant
proconpetitive efficiencies. The physicians are nerely
collectively agreeing on prices they will receive for services
rendered under | PA contracts and not to accept certain aspects of
utilization review that they do not |ike.

The physicians’ contribution of capital to formthe I PA does
not meke it a legitinmate joint venture. |n sone circunstances,
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capital contributions by an IPA's participants can indicate that
the participants have made a significant commtnent to the
creation of an efficiency-producing conpetitive entity in the
mar ket . ** Capital contributions, however, can also be used to
fund a cartel. The key inquiry is whether the contributed
capital is being used to further the network’s capability to
achi eve substantial efficiencies. 1In this case, the funds are
being used primarily to support the joint negotiation, and not to
achi eve substantial proconpetitive efficiencies. Thus, the
physi ci ans’ agreenment to bargain through the joint venture wll
be treated as per se illegal price fixing.
4. Excl usi ve Physician Network Joint Venture Wth

Fi nanci al Ri sk-Sharing And Conpri sing Mre

Than Twenty Percent O Physicians Wth Active

Adm tting Privileges At A Hospital

County Seat is a relatively isolated, nediumsized conmunity
of about 350,000 residents. The closest town is 50 mles away.
County Seat has five general acute care hospitals that offer a
m x of basic primary, secondary, and tertiary care services.

Fi ve hundred physicians have nedi cal practices based in
County Seat, and all maintain active admtting privileges at one
or nore of County Seat's hospitals. No physician from outside
County Seat has any type of admitting privileges at a County Seat
hospital. The physicians represent 10 different specialties and
are distributed evenly anong the specialties, with 50 doctors
practicing each specialty.

43 See supra Exanple 1.
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One hundred physicians (al so distributed evenly anong
specialties) maintain active admtting privileges at County Seat
Medi cal Center. County Seat's other 400 physicians nmaintain
active admtting privileges at other County Seat hospitals.

Hal f of County Seat Medical Center's 100 active admtting
physi ci ans propose to forman IPA to market their services to
purchasers of health care services. The physicians are divided
evenly anong the specialties. Under the proposed arrangenent,

t he physicians in the network joint venture would agree to
meani ngf ul cost contai nment and quality goals, including
utilization review, quality assurance, and other neasures
designed to reduce the provision of unnecessary care to the

pl an's subscribers, and a substantial amount (in this exanple
20 percent) of the conpensation due to the network's physician
partici pants would be withheld and distributed only if these
measures are successfully net. This physician network joint
venture woul d be exclusive: Its physician participants woul d not
be free to contract individually with health plans or to join
ot her physician joint ventures.

A nunber of health plans that contract selectively with
hospital s and physicians already operate in County Seat. These
pl ans and | ocal enployers agree that other County Seat
physi ci ans, and the hospitals to which they admt, are good
substitutes for the active admtting physicians and the inpatient
services provided at County Seat Medical Center. Physicians with
medi cal practices based outside County Seat, however, are not
good substitutes for area physicians, because such physicians
would find it inconvenient to practice at County Seat hospitals
due to the distance between their practice |ocations and County
Seat .

Conpetitive Analysis

A key issue is whether a physician network joint venture,
such as this I PA conprising 50 percent of the physicians in each
specialty with active privileges at one of five conparable
hospitals in County Seat would fall within the antitrust safety
zone. The physicians within the joint venture represent |ess
than 20 percent of all the physicians in each specialty in County
Seat .

County Seat is the rel evant geographic market for purposes of
anal yzing the conpetitive effects of this proposed physician
joint venture. Wthin each specialty, physicians with admtting
privileges at area hospitals are good substitutes for one
anot her. However, physicians with practices based el sewhere are
not consi dered good substitutes.

For purposes of analyzing the effects of the venture, all of
t he physicians in County Seat should be considered market
participants. Purchasers of health care services consider al
physi cians within each specialty, and the hospitals at which they
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have admitting privileges, to be relatively interchangeabl e.
Thus, in this exanple, any attenpt by the joint venture's
physi cian participants collectively to increase the price of
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physi ci an services above conpetitive |levels would likely |ead
third-party purchasers to recruit non-network physicians at
County Seat Medical Center or other area hospitals.

Because physician network joint venture participants
constitute | ess than 20 percent of each group of specialists in
County Seat and agree to share substantial financial risk, this
proposed joint venture would fall within the antitrust safety
zone.

5. Physi ci an Network Joint Venture Wth Financi al
Ri sk- Sharing And A Large Percentage O
Physicians In A Relatively Small Comunity

Smal | town has a popul ation of 25,000, a single hospital, and
50 physicians, nost of whomare famly practitioners. Al of the
physi ci ans practice exclusively in Snmalltown and have active
admtting privileges at the Smalltown hospital. The cl osest
urban area, Big Cty, is |located sone 35 mles away and has a
popul ati on of 500,000. A little nore than half of Smalltown's
wor ki ng adults conmute to work in Big City. Sone of the health
pl ans used by enployers in Big City are interested in extending
their network of providers to Smalltown to provide coverage for
subscribers who live in Smalltown, but commute to work in Big
City (coverage is to include the famlies of comruting
subscri bers). However, the nunber of conmuting Snmalltown
subscribers is a small fraction of the Big City enpl oyers' total
wor kf or ce

Responding to these enpl oyers' needs, a few health plans have
asked physicians in Smalltown to organi ze a non-excl usive | PA
| arge enough to provide a reasonable choice to subscribers who
reside in Smalltown, but commute to work in Big City. Because of
the relatively small nunber of potential enrollees in Smalltown,
the plans prefer to contract with such a physician network joint
venture, rather than engage in what may prove to be a
ti me-consum ng series of negotiations with individual Smalltown
physi ci ans to establish a panel of physician providers there.

A nunber of Smalltown physicians have agreed to forma
physi ci an network joint venture. The joint venture wll contract
with health plans to provide physician services to subscribers of
the plans in exchange for a nonthly capitation fee paid for each
of the plans' subscribers. The physicians formng this joint
venture woul d constitute about half of the total nunber of
physicians in Smalltown. They woul d represent about 35 percent
of the towmn's famly practitioners, but higher percentages of the
town's general surgeons (50 percent), pediatricians (50 percent),
and obstetricians (67 percent). The health plans that serve Big
City enployers say that the | PA nust have a | arge percentage of
Smal | town physicians to provi de adequate coverage for enpl oyees
and their famlies in Smalltown and in a few scattered rura
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communities in the immediate area and to allow the doctors to
provi de coverage for each other.

In this exanple, other health plans already have entered
Smal | town, and contracted with individual physicians. They have
made substantial inroads with Smalltown enpl oyers, signing up a
| arge nunber of enrollees. None of these plans has had any
difficulty contracting with individual physicians, including many
who woul d participate in the proposed joint venture.

Finally, the evidence indicates that Smalltown is the
rel evant geographi c market for all physician services.

Physicians in Big City are not good substitutes for a significant
nunber of Smalltown residents.

Conpetitive Analysis

Thi s proposed physician network joint venture would not fal
wthin the antitrust safety zone because it would conprise over
30 percent of the physicians in a nunber of relevant specialties
in the geographic narket. However, the Agencies woul d not
chal | enge the joint venture because a rule of reason analysis
indicates that its formation would not |ikely hanper the ability
of health plans to contract individually with area physicians or
W th ot her physician network joint ventures, or enable the
physi cians to raise prices above conpetitive levels. In
addition, the joint venture’ s agreenent to accept capitated fees
creates incentives for its physicians to achi eve cost savings.

That heal th plans have requested formation of this venture
also is significant, for it suggests that the joint venture would
offer additional efficiencies. |In this instance, it appears to
be a lowcost nmethod for plans to enter an area w thout investing
in costly negotiations to identify and contract with individual
physi ci ans.

Moreover, in small markets such as Smalltown, it may be
necessary for purchasers of health care services to contract with
a relatively | arge nunber of physicians to provi de adequate
coverage and choice for enrollees. For instance, if there were
only three obstetricians in Smalltown, it would not be possible
for a physician network joint venture offering obstetrical
services to have less than 33 percent of the obstetricians in the
rel evant area. Furthernore, it may be inpractical to have |ess
than 67 percent in the plan, because two obstetricians nay be
needed in the venture to provide coverage for each other.

Al t hough the joint venture has a relatively | arge percentage
of sone specialties, it appears unlikely to present conpetitive
concerns under the rule of reason because of three factors:

(1) the denonstrated ability of health plans to contract with
physi cians individually; (2) the possibility that other physician
network joint ventures could be forned; and (3) the potential
benefits fromthe coverage to be provided by this physician
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network joint venture. Therefore, the Agencies woul d not
chal I enge the joint venture.

6. Physi ci an Network Joint Venture Wth Financial R sk
Sharing And A Large Percentage O Physicians In A Small
Rural County

Rural County has a popul ation of 15,000, a snall primary care
hospital, and ten physicians, including seven general and famly
practitioners, an obstetrician, a pediatrician, and a general
surgeon. All of the physicians are solo practitioners. The
nearest urban area is about 60 mles away in Big GCty, which has
a popul ati on of 300,000, and three major hospitals to which
patients from Rural County are referred or transferred for higher
| evel s of hospital care. However, Big City is too far away for
nmost residents of Rural County routinely to use its physicians
for services available in Rural County.

| nsurance Conpany, which operates throughout the state, is
attenpting to offer managed care prograns in all areas of the
state, and has asked the | ocal physicians in Rural County to form
an | PA to provide services under the programto covered persons
living in the County. No other managed care plan has attenpted
to enter the County previously.

Initially, two of the general practitioners and two of the
specialists express interest in formng a network, but Insurance
Conpany says that it intends to market its plan to the | arger
| ocal enpl oyers, who need broader geographic and specialty
coverage for their enployees. Consequently, |nsurance Conpany
needs nore of the | ocal general practitioners and the one
remai ni ng specialist in the PAto provide adequate geographic,
speci alty, and backup coverage to subscribers in Rural County.
Eventual ly, four of the seven general practitioners and the one
remai ni ng specialist join the I PA and agree to provi de services
to I nsurance Conpany's subscribers, under contracts providing for
capitation. Wile the physicians' participation in the IPAis
structured to be non-exclusive, no other managed care plan has
yet entered the | ocal market or approached any of the physicians
about joining a different provider panel. In discussing the
formation of the IPA with Insurance Conpany, a nunber of the
physi ci ans have made clear their intention to continue to
practice outside the | PA and have indicated they would be
interested in contracting individually with other managed care
pl ans when those plans expand into Rural County.

Conpetitive Analysis

Thi s proposed physician network joint venture would not fal
within the antitrust safety zone because it would conprise over
30 percent of the general practitioners in the geographic market.
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Under the circunstances, a rule of reason anal ysis indicates that
t he Agenci es would not challenge the formati on of the joint
venture, for the reasons di scussed bel ow

For purposes of this analysis, Rural County is considered the
rel evant geographic market. Generally, the Agencies will closely
exam ne joint ventures that conprise a |arge percentage of
physicians in the relevant market. However, in this case, the
establ i shnment of the IPA and its inclusion of nore than half of
t he general practitioners and all of the specialists in the
network is the result of the payer's expressed need to have nore
of the local physicians inits network to sell its product in the
mar ket. Thus, the level of physician participation in the
net wor k does not appear to be overinclusive, but rather appears
to be the m nimum necessary to neet the enployers' needs.

Al t hough the I PA has nore than half of the general
practitioners and all of the specialists in it, under the
particul ar circunstances this does not, by itself, raise
sufficient concerns of possible foreclosure of entry by other
managed care plans, or of the collective ability to raise prices
above conpetitive levels, to warrant antitrust challenge to the
joint venture by the Agencies. Because it is the first such
joint venture in the county, there is no way absolutely to verify

at the outset that the joint venture in fact will be non-
excl usive. However, the physicians' participation in the IPAis
formal |y non-exclusive, and they have expressed a willingness to

consi der joining other managed care prograns if they begin
operating in the area. Moreover, the three general practitioners
who are not nenbers of the I PA are available to contract with

ot her managed care plans. The I PA also was established with
participation by the |ocal area physicians at the request of

| nsurance Conpany, indicating that this structure was not
undertaken as a neans for the physicians to increase prices or
prevent entry of managed care pl ans.

Finally, the joint venture can benefit consuners in Rural
County through the creation of efficiencies. The physicians have
jointly put thenselves at financial risk to control the use and
cost of health care services through capitation. To nake the
capitation arrangenent financially viable, the physicians wll
have to control the use and cost of health care services they
provi de under |nsurance Conpany's program Through the

physi ci ans' network joint venture, Rural County residents will be
of fered a beneficial product, while conpetition anong the
physi ci ans outside the network will continue.

G ven these facts, the Agencies would not chall enge the joint
venture. |If, however, it |ater becane apparent that the

physi ci ans' participation in the joint venture in fact was

excl usi ve, and consequently ot her managed care plans that wanted
to enter the market and contract with some or all of the
physi ci ans at conpetitive terns were unable to do so, the
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Agenci es woul d re-examne the joint venture's legality. The
joint venture also would raise antitrust concerns if it appeared
t hat participation by nost of the |ocal physicians in the joint
venture resulted in anticonpetitive effects in markets outside
the joint venture, such as uniformty of fees charged by the
physicians in their solo nedical practices.

7. Physi ci an Network Joint Venture Wth No Price
Agreenent And Involving All O The Physicians
In A Small, Rural County

Rural County has a popul ation of 10,000, a snmall primary care
hospital, and six physicians, consisting of a group practice of
three famly practitioners, a general practitioner, an
obstetrician, and a general surgeon. The nearest urban area is
about 75 mles away in Big Gty, which has a popul ati on of
200, 000, and two major hospitals to which patients from Rural
County are referred or transferred for higher |evels of hospital
care. Big Gty is too far away, however, for nost residents of
Rural County to use for services available in Rural County.

Heal t hCare, a managed care plan headquartered in another
state, is thinking of nmarketing a plan to the |arger enployers in
Rural County. However, it finds that the cost of contracting
individually with providers, admnistering the system and
overseeing the quality of care in Rural County is too high on a
per capita basis to allow it to convince enployers to switch from
indemmity plans to its plan. HealthCare believes its plan would
be nore successful if it offered higher quality and better access
to care by opening a clinic in the northern part of the county
where no physicians currently practice.

All of the | ocal physicians approach Heal t hCare about
contracting with their recently-forned, non-exclusive, IPA  The
physicians are willing to agree through their I PA to provide
services at the newclinic that HealthCare will establish in the
northern part of the county and to inplenent the utilization
revi ew procedures that HealthCare has adopted in other parts of
the state.

Heal t hCare wants to negotiate with the new I PA. It believes
that the | ocal physicians collectively can operate the new clinic
nore efficiently than it can fromits distant headquarters, but
Heal t hCare al so believes that collectively negotiating with al
of the physicians will result in it having to pay higher fees or
capitation rates. Thus, it encourages the | PA to appoint an
agent to negotiate the non-fee rel ated aspects of the contracts
and to facilitate fee negotiations with the group practice and
the individual doctors. The group practice and the individual
physi ci ans each will sign and negotiate their own individual
contracts regarding fees and will unilaterally determ ne whet her
to contract with HealthCare, but wll agree through the IPAto
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provi de physician, admnistrative, and utilization review
services. The agent will facilitate these individual fee
negoti ati ons by di scussing separately and confidentially with
each physician the physician's fee demands and presenting the
information to HealthCare. No fee information will be shared
anmong the physi ci ans.

Conpetitive Analysis

For purposes of this analysis, Rural County is considered the
rel evant geographic market. Cenerally, the Agencies are
concerned with joint ventures that conprise all or a |large
percentage of the physicians in the relevant nmarket. In this
case, however, the joint venture appears on bal ance to be
proconpetitive. The potential for conpetitive harmfromthe
venture is not great and is outwei ghed by the efficiencies |ikely
to be generated by the arrangenent.

The physicians are not jointly negotiating fees or engagi ng
in other activities that would be viewed as per se antitrust
violations. Therefore, the |IPA would be eval uated under the rule
of reason. Any possible conpetitive harmwoul d be bal anced
against any likely efficiencies to be realized by the venture to
see whet her, on balance, the IPAis anticonpetitive or
proconpetitive.

Because the I PA is non-exclusive, the potential for
conpetitive harmfromforecl osure of conpetition is reduced. |Its
physicians are free to contract wth other managed care plans or
individually with HealthCare if they desire. |In addition,
potential concerns over anticonpetitive pricing are mnim zed
because physicians will continue to negotiate prices
individually. Al though the physicians are jointly negotiating
non-price terns of the contract, agreenent on these terns appears
to be necessary to the successful operation of the joint venture.

The small risk of anticonpetitive harmfromthis venture is
out wei ghed by the substantial proconpetitive benefits of inproved
quality of care and access to physician services that the venture
will engender. The newclinic in the northern part of the county
will make it easier for residents of that area to receive the
care they need. Gven these facts, the Agencies woul d not
chal I enge the joint venture.

* k%

Physi ci ans who are consi dering form ng physician network
joint ventures and are unsure of the legality of their conduct
under the antitrust |aws can take advantage of the Departnent of
Justice's expedited business review procedure announced on
Decenber 1, 1992 (58 Fed. Reg. 6132 (1993)) or the Federal Trade
Commi ssion's advi sory opinion procedure contained at 16 C. F. R
88 1.1-1.4 (1993). The Agencies will respond to a business
review or advisory opinion request on behal f of physicians who
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are considering formng a network joint venture within 90 days

after all necessary information is submtted. The Departnent's
Decenber 1, 1992 announcenent contains specific gui dance about

the information that should be submtted.
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9. STATEMENT OF DEPARTMENT OF JUSTI CE AND FEDERAL TRADE
COWM SSI ON ENFORCEMENT POLI CY ON
MULTI PROVI DER NETWORKS

| nt roducti on

The health care industry is changing rapidly as it |ooks for
i nnovative ways to control costs and efficiently provide quality
services. Health care providers are formng a wi de range of new
rel ati onships and affiliations, including networks anong
ot herwi se conpeting providers, as well as networks of providers
of fering conplenentary or unrel ated services.* These
affiliations, referred to herein as nultiprovider networks, can
of fer significant proconpetitive benefits to consuners. They
al so can present antitrust questions, particularly if the network
i ncl udes ot herw se conpeting providers.

As used in this statement, rmnultiprovider networks are
ventures anong providers that jointly market their health care
services to health plans and other purchasers. Such ventures may
contract to provide services to subscribers at jointly determ ned
prices and agree to controls ained at contai ning costs and
assuring quality. Miltiprovider networks vary greatly regarding
the providers they include, the contractual relationships anong
those providers, and the efficiencies likely to be realized by
the networks. Conpetitive conditions in the markets in which
such networks operate al so nay vary greatly.

In this statenent, the Agencies describe the antitrust
principles that they apply in evaluating multiprovi der networks,
address sone i ssues commonly raised in connection with the
formati on and operation of such networks, and present exanples of
the application of antitrust principles to hypotheti cal
mul ti provi der networks. Because nultiprovider networks involve a

“ The nul tiprovider networks covered by this statenent
include all types and conbi nati ons of health care providers, such
as networks involving just a single type of provider (e.g.,
dentists or hospitals) or a single provider specialty (e.g.,
orthodontists), as well as networks involving nore than one type
of provider (e.g., physician-hospital organizations or networks
i nvol vi ng bot h physician and non-physi ci an professionals).

Net wor ks contai ning only physicians, which are addressed in
detail in the preceding enforcenment policy statenent, are a
particul ar category of rnultiprovider network. Many of the issues
relating to nmultiprovider networks in general are the sane as
those that arise, and are addressed, in connection wth physician
network joint ventures, and the analysis often will be very
simlar for all such arrangenents.
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| arge variety of structures and rel ationshi ps anong many
different types of health care providers, and new arrangenents
are continually devel oping, the Agencies are unable to establish
a nmeani ngful safety zone for these entities.

A.  Determ ni ng When Agreenents Anong Providers In A
Mul tiprovider Network Are Anal yzed Under The Rule
O Reason

Antitrust |aw condenms as per se illegal naked agreenents
anong conpetitors that fix prices or allocate nmarkets. \Were
conpetitors economcally integrate in a joint venture, however
such agreenents, if reasonably necessary to acconplish the
proconpetitive benefits of the integration, are anal yzed under
the rule of reason.* In accord with general antitrust
principles, multiprovider networks will be eval uated under the
rule of reason, and will not be viewed as per se illegal, if the
providers’ integration through the network is |ikely to produce
significant efficiencies that benefit consuners, and any price
agreenents (or other agreenents that woul d ot herw se be per se
illegal) by the network providers are reasonably necessary to
real i ze those efficiencies.*

In some nul tiprovider networks, significant efficiencies my
be achi eved through agreenent by the conpeting providers to share
substantial financial risk for the services provided through the

“ In anetwork linmted to providers who are not actual or
potential conpetitors, the providers generally can agree on the
prices to be charged for their services w thout the kinds of
econoni c integration discussed bel ow.

“ |n sone cases, the conbination of the conpeting providers
in the network may enable themto offer what could be considered
to be a new product producing substantial efficiencies, and
therefore the venture will be anal yzed under the rule of reason.
See Broadcast Miusic, Inc. v. Colunbia Broadcasting System Inc.,
441 U. S. 1 (1979) (conpetitors’ integration and creation of a
bl anket |icense for use of copyrighted conpositions result in
efficiencies so great as to make the bl anket |icense a "different
product” fromthe nere conbination of individual conpetitors and,
therefore, joint pricing of the blanket license is subject to
rul e of reason analysis, rather than the per se rul e against
price fixing). The Agencies’ analysis will focus on the
efficiencies likely to be produced by the venture, and the
rel ati onship of any price agreenents to the achi evenent of those
efficiencies, rather than on whether the venture creates a
product that can be | abeled “new or “different.”
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network.* In such cases, the setting of price would be integra
to the network’s use of such an arrangenent and, therefore, would
warrant eval uation under the rule of reason.

The foll owi ng are exanpl es of sone types of arrangenents
t hrough whi ch substantial financial risk can be shared anong
conpetitors in a nmultiprovider network:

(1) agreenment by the venture to provide services to a health

plan at a "capitated" rate;*

(2) agreenment by the venture to provide designated services
or classes of services to a health plan for a
predet ermi ned percentage of prem umor revenue fromthe
pl an; *°

(3) wuse by the venture of significant financial incentives
for its provider participants, as a group, to achieve
speci fied cost-contai nment goals. Two nethods by which
the venture can acconplish this are:

(a) wthholding fromall provider participants a
substantial anmount of the conpensation due to them
with distribution of that amount to the
partici pants based on group performance in neeting
t he cost-contai nment goals of the network as a
whol e; or

(b) establishing overall cost or utilization targets
for the network as a whole, with the provider
partici pants subject to subsequent substanti al
financial rewards or penalties based on group
performance in nmeeting the targets; and

*" The exi stence of financial risk sharing does not depend
on whet her, under applicable state law, the network is considered
an insurer.

% A "capitated" rate is a fixed, predeternined paynent per
covered life (the "capitation”) froma health plan to the joint
venture in exchange for the joint venture’'s (not merely an
i ndi vi dual provider’s) furnishing and guaranteeing provision of a
defined set of covered services to covered individuals for a
specified period, regardl ess of the amount of services actually
provi ded.

“ This is simlar to a capitation arrangenent, except that
t he amobunt of paynent to the network can vary in response to
changes in the health plan’s prem uns or revenues.
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(4) agreenent by the venture to provide a conplex or
extended course of treatnent that requires the
substantial coordination of care by different types of
providers offering a conplenentary m x of services, for
a fixed, predeterm ned paynent, where the costs of that
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course of treatnment for any individual patient can vary
greatly due to the individual patient’s condition, the
choi ce, conplexity, or length of treatnent, or other
factors.*

The Agenci es recogni ze that new types of risk-sharing
arrangenents may devel op. The precedi ng exanpl es do not
forecl ose consideration of other arrangenents through which the
participants in a nultiprovider network joint venture may share
substantial financial risk in the provision of health care
servi ces or products through the network.® Organizers of
mul ti provi der networks who are uncertain whether their proposed
arrangenents constitute substantial financial risk sharing for
pur poses of this policy statenent are encouraged to take
advant age of the Agencies’ expedited business review and advi sory
opi ni on procedures.

Mul ti provi der networks that do not involve the sharing of
substantial financial risk nay also involve sufficient
integration to denonstrate that the venture is likely to produce
significant efficiencies. For exanple, as discussed in the
Statenent O Enforcenment Policy On Physician Network Joint
Ventures, substantial clinical integration anong conpeting
physi cians in a network who do not share substantial financial
ri sk may produce efficiency benefits that justify joint
pricing.* However, given the w de range of providers who may
participate in multiprovider networks, the types of clinical
integration and efficiencies available to physician network joint

®0 Such arrangenments are sonetines referred to either as

"gl obal fees" or “all-inclusive case rates.” dobal fee or all-
i nclusive case rate arrangenents that involve financial risk
sharing as contenplated by this exanple will require that the

joint venture (not nmerely an individual provider participant)
assunme the risk or benefit that the treatnent provided through
the network nay either exceed, or cost |less than, the

pr edet er mi ned paynent.

®1 The manner of dividing revenues anong the network’s
provi der participants generally does not raise antitrust issues
so long as the conpeting providers in a network share substanti al
financial risk. For exanple, capitated networks frequently
di stribute income anong their participants using fee-for-service
paynment with a partial withhold fund to cover the risk of having
to provide nore services than were originally anticipated.

®2 See Section B(1) of the Agencies’ Statenent O Enforcenent
Policy On Physician Network Joint Ventures (pp. 71-74).
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ventures may not be relevant to all nultiprovider networks.
Accordingly, the Agencies will consider the particul ar nature of
the services provided by the network in assessi ng whether the
network has the potential for producing efficiencies that warrant
rule of reason treatnent. |In all cases, the Agencies’ analysis
wi |l focus on substance, not form in assessing a network’s

i kel i hood of producing significant efficiencies. To the extent
that agreenents on prices to be charged for the integrated

provi sion of services pronote the venture' s achi evenent of
efficiencies, they will be eval uated under the rule of reason.

A nmul tiprovider network al so m ght include an agreenent anong
conpetitors on service allocation or specialization. The
Agenci es woul d exam ne the relationship between the agreenent and
efficiency-enhancing joint activity. |f such an agreenment is
reasonably necessary for the network to realize significant
proconpetitive benefits, it simlarly would be subject to rule of
reason anal ysis.® For exanple, conpeting hospitals in an
integrated nultiprovider network m ght need to agree that only
certain hospitals would provide certain services to network
patients in order to achieve the benefits of the integration.>
The hospitals, however, would not necessarily be permtted to
agree on what services they would provide to non-network
patients.®®

> A unilateral decision to elinmnate a service or
speci al i zati on, however, does not generally present antitrust
i ssues. For exanple, a hospital or other provider unilaterally
may decide to concentrate on its nore profitable services and not
of fer other |less profitable services, and seek to enter a network

joint venture with conpetitors that still provides the latter
services. |If such a decision is nmade unilaterally, rather than
pursuant to an express or inplied agreenent, the arrangenent
woul d not be considered a per se illegal narket allocation.

* Hospitals, even if they do not belong to a nultiprovider
network, also could agree jointly to devel op and operate new
services that the participants could not profitably support
individually or through a I ess inclusive joint venture, and to
deci de where the jointly operated services are to be | ocat ed.
Such joint ventures would be anal yzed by the Agencies under the
rule of reason. The Statenent of Enforcement Policy On Hospita
Joint Ventures Involving Specialized Cinical O Oher Expensive
Health Care Services offers additional guidance on joint ventures
anong hospitals to provide such services.

* The Agencies’ analysis would take into account that
agreenents anong nultiprovi der network participants relating to
(continued. ..)
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B. Applying The Rule O Reason

A rule of reason analysis determ nes whether the formation
and operation of the joint venture may have a substanti al
anticonpetitive effect and, if so, whether that potential effect
i s outwei ghed by any proconpetitive efficiencies resulting from
the venture. The rule of reason analysis takes into account
characteristics of the particular nultiprovider network and the
conpetitive environnent in which it operates to determ ne the
network's likely effect on conpetition.

A determ nation about the | awful ness of a multiprovider
network’s activity under the rule of reason sonetines can be
reached without an extensive inquiry under each step of the
anal ysis. For exanple, a nultiprovider network that involves
substantial integration may include a relatively small percentage
of the providers in each rel evant product nmarket on a non-
exclusive basis. |In that case, the Agencies may be able to
concl ude expeditiously that the network is unlikely to be
anticonpetitive, based on the conpetitive environnent in which it
operates. |In assessing the conpetitive environnent, the Agencies
woul d consi der such nmarket factors as the nunber, type, and size
of managed care plans operating in the area, the extent of
provi der participation in those plans, and the economc
i nportance of the nmanaged care plans to area providers.
Alternatively, for exanple, if a restraint that facially appears
to be of a kind that would always or al nost always tend to reduce
out put or increase prices, but has not been considered per se
unlawful , is not reasonably necessary to the creation of

(...continued)

the offering of services mght be nore likely than those relating
to price to affect participants' conpetition outside the network,
and to persist even if the network is di sbanded.
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efficiencies, the Agencies will likely challenge the restraint
wi t hout an el aborate anal ysis of market definition and market
power . °°

The steps ordinarily involved in a rule of reason anal ysis of
mul ti provider networks are set forth bel ow.

1. Mar ket Definition

The Agencies will evaluate the conpetitive effects of
mul ti provider networks in each of the relevant markets in which
t hey operate or have substantial inpact. |In defining the
rel evant product and geographic markets, the Agencies |ook to
what substitutes, as a practical matter, are reasonably avail able
to consuners for the services in question.?®

A nul tiprovider network can affect markets for the provision
of hospital, nedical, and other health care services, and health
i nsurance/ financing markets. The possi bl e product nmarkets for
anal yzing the conpetitive effects of multiprovider networks
i kely would include both the market for such networks
t hensel ves, if there is a distinct market for such networks, and
the markets for service conponents of the network that are, or
coul d be, sold separately outside the network. For exanple, if
two hospitals fornmed a nultiprovider network with their nmedical

% See FTC v. Indi ana Federation of Dentists, 476 U. S. 447,
459- 60 (1986).

° A nore extensive discussion of how the Agencies define
rel evant markets is contained in the Agencies' 1992 Hori zontal
Mer ger Cui del i nes.
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and ot her health care professional staffs, the Agencies would
consi der potential conpetitive effects in each market affected by
t he network, including but not necessarily limted to the markets
for inpatient hospital services, outpatient services, each
physi ci an and non-physician health care service provided by
net work nmenbers, and health i nsurance/financi ng markets whose
participants may deal with the network and its various types of
heal th care providers.

The rel evant geographi c market for each rel evant product
mar ket affected by the nultiprovider network will be determ ned
t hrough a fact-specific analysis that focuses on the |ocation of
reasonabl e alternatives. The relevant geographic markets may be
broader for sone product markets than for others.

2. Conpetitive Effects

In applying the rule of reason, the Agencies will exam ne
both the potential "horizontal" and "vertical" effects of the
arrangenent. Agreenents between or anong conpetitors (e.g.,
conpeting hospitals or conpeting physicians) are considered
"horizontal" under the antitrust |aws. Agreenents between or
anong parties that are not conpetitors (such as a hospital and a
physi cian in a physician-hospital organization ("PHO')), nay be
considered "vertical" in nature.

a. Hori zontal Analysis

I n eval uating the possible horizontal conpetitive effects of
mul ti provi der networks, the Agencies will define the rel evant
mar ket s (as discussed earlier) and evaluate the network's likely
overal |l conpetitive effects considering all market conditions.
Det ermi ni ng mar ket share and concentration in the rel evant
markets is often an inportant first step in analyzing a network's
conpetitive effects. For exanple, in analyzing a PHO the
Agencies will consider the network's market share (and the nmarket
concentration) in such service conponents as inpatient hospital
services (as neasured by such indicia as nunber of institutions,
nunber of hospital beds, patient census, and revenues), physician
services (in individual physician specialty or other appropriate
servi ce markets)®®, and any other services provided by conpeting

*8 Al t hough all services provided by each physician
specialty or category of non-physician provider mght be a
separate rel evant service market, there nay be instances in which
significant overlap of services provided by different physician
specialties or categories of providers justifies including
services fromnore than one physician specialty or provider

(continued. . .)
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heal th care providers, institutional or noninstitutional,
participating in the network.

If a particular multiprovider network had a substantial share
of any of the relevant service markets, it could, depending on
other factors, increase the price of such services above
conpetitive |levels. For exanple, a network that included nost or
all of the surgeons in a rel evant geographic market could create
mar ket power in the market for surgical services and thereby
permt the surgeons to increase prices.

If there is only one hospital in the market, a nultiprovider
network, by definition, cannot reduce any existing conpetition
among hospitals. Such a network coul d, however, reduce
conpetition anong other providers, for exanple, anong physicians
in the network and, thereby, reduce the ability of payers to
control the costs of both physician and hospital services.* It
al so could reduce conpetition between the hospital and non-
hospital providers of certain services, such as outpatient
surgery.

Al t hough market share and concentration are useful starting
points in analyzing the conpetitive effects of multiprovider
net wor ks, the Agencies' ultimate conclusion is based upon a nore
conprehensive analysis. This will include an anal ysis of
collateral agreements and spillover effects.® 1In addition, in
assessing the likely conpetitive effects of a multiprovider
network, the Agencies are particularly interested in the ability
and willingness of health plans and ot her purchasers of health
care services to switch between different health care providers
or networks in response to a price increase, and the factors that
determne the ability and willingness of plans to make such
changes. The Agencies will consider not only the proportion of
the providers in any rel evant market who are in the network, but
al so the incentives faced by providers in the network, and
whet her di fferent groups of providers in a network may have
significantly different incentives that would reduce the

*8(...continued)
category in the sane market.

* By aligning itself with a | arge share of physicians in
the market, a nonopoly hospital may effectively be able to
insulate itself from payer efforts to control utilization of its
services and thus protect its nonopoly profits.

€ See Statenment of Enforcenent Policy on Physician Network
Joint Ventures, pp.61-105.
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l'i kel i hood of anticonpetitive conduct.® If plans can contract

at conpetitive terns with other networks or with individual

provi ders, and can obtain a simlar quality and range of services
for their enrollees, the network is less likely to raise
conpetitive concerns.

In examining a nultiprovider network’s overall conpetitive
effect, the Agencies will exam ne whether the conpeting providers
in the network have agreed anong thenselves to offer their
servi ces exclusively through the network or are otherw se
operating, or are likely to operate, exclusively. Such exclusive
arrangenments are not necessarily anticonpetitive.® Exclusive
net wor ks, however, mean that the providers in the network are not
avai lable to join other networks or contract individually with
heal th plans, and thus, in sone circunstances, exclusive networks
can i npede or preclude conpetition anong networks and anong
i ndi vi dual providers. |In determ ning whether an excl usive
arrangenent of this type raises antitrust concerns, the Agencies
wi |l exam ne the nmarket share of the providers subject to the
exclusivity arrangenent; the ternms of the exclusive arrangenent,
such as its duration and providers' ability and financial
incentives or disincentives to withdraw fromthe arrangenent; the
nunber of providers that need to be included for the network and
potentially conpeting networks to conpete effectively; and the
justification for the exclusivity arrangenent.

Networks also may limt or condition provider participants’
freedomto contract outside the network in ways that fall short
of a commtnent of full exclusivity. The Agencies recognize that
the conpetitive inpact of exclusive arrangenents or other
[imtations on the ability of a network’s provider participants
to contract outside the network can vary greatly.

b. Vertical Analysis

In addition to the horizontal issues discussed above,
mul ti provi der networks al so can raise vertical issues.
Cenerally, vertical concerns can arise if a network’s power in
one market in which it operates enables it to limt conpetition
i n anot her market.

Some nul tiprovider networks involve "vertical" exclusive
arrangenments that restrict the providers in one market from
dealing with non-network providers that conpete in a different

61 See discussion in Statenent of Enforcenent Policy on
Physi ci an Network Joint Ventures, pp. 61-105.

62 For exanpl e, an exclusive arrangenent nay help ensure the
mul ti provider network's ability to serve its subscribers and
increase its providers' incentives to further the interests of
t he networKk.
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market, or that restrict network provider participants' dealings
with health plans or other purchasers. For exanple, a

mul ti provi der network owned by a hospital and individually
contracting with its participating physicians mght limt the
incentives or ability of those physicians to participate in other
networks. Simlarly, a hospital m ght use a multiprovider
network to block or inpede other hospitals fromentering a market
or fromoffering conpeting services.
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I n eval uati ng whet her such exclusive arrangenents raise
antitrust concerns, the Agencies will exam ne the degree to which
the arrangenment may limt the ability of other networks or health
plans to conpete in the market. The factors the Agencies wll
consi der include those set forth in the discussion of exclusive
arrangenents on pages 118-119, above.

For exanple, if the nmultiprovider network has exclusive
arrangenents with only a small percentage of the physicians in a
rel evant market, and there are enough suitable alternative
physicians in the market to allow other conpeting networks to
form the exclusive arrangenent is unlikely to raise antitrust
concerns. On the other hand, a network m ght contract
exclusively with a large percentage of physicians in a rel evant
mar ket, for exanple general surgeons. In that case, if
purchasers or payers could not forma satisfactory conpeting
networ k using the remai ning general surgeons in the market, and
coul d not induce new general surgeons to enter the market, those
pur chasers and payers would be forced to use this network, rather
t han put together a panel consisting of those providers of each
needed service who offer the nost attractive conbination of price
and quality. Thus, the exclusive arrangenent would be likely to
restrict conpetition unreasonably, both anong general surgeons
(the horizontal effect) and anbng health care providers in other
service markets and payers (the vertical effects).
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The Agenci es recogni ze that exclusive arrangenents, whether
they are horizontal or vertical, may not be explicit, so that
| abeling a nmultiprovider network as "non-exclusive” will not be
determ native. In sone cases, providers will refuse to contract
wi th ot her networks or purchasers, even though they have not
entered into an agreenment specifically forbidding themfrom doi ng
so. For exanple, if a network includes a | arge percentage of
physicians in a certain market, those physicians may perceive
that they are likely to obtain nore favorable terns from pl ans by
deal ing coll ectively through one network, rather than as
i ndi vi dual s.
I n determ ning whether a network is truly non-exclusive, the
Agencies w Il consider a nunber of factors, including the
f ol | owi ng:
(1) that viable conpeting networks or managed care pl ans
wi th adequate provider participation currently exist in
t he mar ket ;

(2) that providers in the network actually individually
participate in, or contract with, other networks or
managed care plans, or there is other evidence of their
wi | lingness and incentive to do so;

(3) that providers in the network earn substantial revenue
from ot her networks or through individual contracts with
managed care pl ans;

(4) the absence of any indications of substantial
departicipation from other networks or nmanaged care
pl ans in the market; and

(5) the absence of any indications of coordination anong the
providers in the network regardi ng price or other
conpetitively significant terns of participation in
ot her networks or nmanaged care pl ans.

95



C. Excl usion O Particul ar Providers

Most mul ti provider networks will contract with sonme, but not
all, providers in an area. Such selective contracting nmay be a
met hod t hrough which networks |imt their provider panels in an
effort to achieve quality and cost-contai nnment goals, and thus
enhance their ability to conpete agai nst other networks. One
reason often advanced for selective contracting is to ensure that
the network can direct a sufficient patient volunme to its
providers to justify price concessions or adherence to strict
quality controls by the providers. It may also help the network
create a favorable market reputation based on careful selection
of high quality, cost-effective providers. |n addition,
sel ective contracting nay be proconpetitive by giving non-
participant providers an incentive to form conpeting networks.

A rule of reason analysis usually is applied in judging the
legality of a nmultiprovider network’s exclusion of providers or
cl asses of providers fromthe network, or its policies on
referring enrollees to network providers. The focus of the
anal ysis is not on whether a particular provider has been harned
by the exclusion or referral policies, but rather whether the
conduct reduces conpetition anong providers in the market and
t hereby harns consuners. \Were other networks offering the sane
types of services exist or could be forned, there are not |ikely
to be significant conpetitive concerns associated with the
excl usion of particular providers by particul ar networks.
Exclusion or referral policies may present conpetitive concerns,
however, if providers or classes of providers are unable to
conpete effectively wi thout access to the network, and

conpetition is thereby harned. |In assessing such situations, the
Agencies will consider whether there are proconpetitive reasons
for the exclusion or referral policies.

3. Ef ficiencies

Finally, the Agencies will balance any potenti al

anticonpetitive effects of the nultiprovider network against the
potential efficiencies associated with its formation and
operation. The greater the network's |ikely anticonpetitive
effects, the greater nust be the network's likely efficiencies.

I n assessing efficiency clains, the Agencies focus on net
efficiencies that will be derived fromthe operation of the
network and that result in lower prices or higher quality to
consuners. The Agencies will not accept clains of efficiencies
if the parties reasonably can achi eve equi val ent or conparable
savi ngs through significantly |ess anticonpetitive neans. In
maki ng this assessnent, however, the Agencies will not search for
a theoretically least restrictive alternative that is not
practical given business realities.
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Experience indicates that, in general, nore significant
efficiencies are likely to result froma nultiprovider network
joint venture' s substantial financial risk-sharing or substanti al
clinical integration. However, the Agencies will consider a
broad range of possible cost savings, including inproved cost
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controls, case managenent and quality assurance, econom es of
scal e, and reduced adm nistrative or transaction costs.

In assessing the |ikelihood that efficiencies will be
reali zed, the Agencies recogni ze that conpetition is one of the
strongest notivations for firnms to |ower prices, reduce costs,
and provide higher quality. Thus, the greater the conpetition
facing the network, the nore likely the network will actually
realize potential efficiencies that would benefit consuners.

4. I nformation Used In The Anal ysis

In conducting a rule of reason analysis, the Agencies rely
upon a wide variety of data and information, including the
i nformati on supplied by the participants in the nultiprovider
networ k, purchasers, providers, consuners, and others famliar
wth the market in question. The Agencies may interview
purchasers of health care services, including self-insured
enpl oyers and ot her enployers that offer health benefits, and
health plans (such as HMOs and PPOCs), conpetitors of the
providers in the network, and any other parties who may have
relevant information for analyzing the conpetitive effects of the
net wor k.

The Agencies do not sinply count the nunber of parties who
support or oppose the formation of the multiprovider network.
| nstead, the Agencies seek information concerning the conpetitive
dynam cs in the particular community where the network is
formng. For exanple, in defining relevant markets, the Agencies
are likely to give substantial weight to information provided by
purchasers or payers who have attenpted to switch between
providers in the face of a price increase. Simlarly, an
enpl oyer or payer with locations in several conmunities may have
had experience with a network conparable to the proposed network,
and thus be able to provide the Agencies with useful information
about the likely effect of the proposed network, including its
potential conpetitive benefits.

I n assessing the information provided by various parties, the
Agenci es take into account the parties' econom c incentives and
interests. |In addition, the Agencies attach |less significance to
opi nions that are based on inconplete, biased, or inaccurate
i nformati on, or opinions of those who, for whatever reason, may
be sinply indifferent to the potential for anticonpetitive harm

C. Arrangenents That Do Not Involve Horizontal Agreenents On
Prices O Price-Related Terns

Sonme networks that are not substantially integrated use a
variety of “nmessenger nodel” arrangenents to facilitate
contracting between providers and payers and avoid price-fixing
agreenents anong conpeting network providers. Arrangenents that
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are designed sinply to mnimze the costs associated with the
contracting process, and that do not result in a collective
determ nation by the conpeting network providers on prices or
price-related ternms, are not per se illegal price fixing.?®

Messenger nodel s can be organized and operate in a variety of
ways. For exanple, network providers may use an agent or third
party to convey to purchasers infornmation obtained individually
fromthe providers about the prices or price-related terns that
the providers are willing to accept.® |In sone cases, the agent
may convey to the providers all contract offers nade by
pur chasers, and each provider then nakes an i ndependent,
unil ateral decision to accept or reject the contract offers. In
ot hers, the agent may have received fromindividual providers
sonme authority to accept contract offers on their behalf. The
agent al so may hel p provi ders understand the contracts offered,
for exanple by providing objective or enpirical information about
the ternms of an offer (such as a conparison of the offered terns
to other contracts agreed to by network participants).

The key issue in any nessenger nodel arrangenment is whether
the arrangenent creates or facilitates an agreenent anong
conpetitors on prices or price-related terns. Determning
whet her there is such an agreenent is a question of fact in each
case. The Agencies w Il exam ne whether the agent facilitates
col | ective deci sion-nmaki ng by network providers, rather than
i ndependent, unilateral, decisions.® 1In particular, the
Agencies will exam ne whether the agent coordinates the
provi ders’ responses to a particular proposal, dissenmnates to
network providers the views or intentions of other network
providers as to the proposal, expresses an opinion on the terns
of fered, collectively negotiates for the providers, or decides
whet her or not to convey an offer based on the agent's judgnent
about the attractiveness of the prices or price-related terns.
| f the agent engages in such activities, the arrangenent may

3 See infra Exanple 4.

® @ui dance about the antitrust standards applicable to
col | ection and exchange of fee information can be found in the
St at enent of Enforcenent Policy On Providers' Collective
Provision O Fee-Related Information To Purchasers O Health Care
Services, and the Statenent of Enforcenent Policy On Provider
Participation In Exchanges O Price And Cost Infornmation.

® Use of an internediary or "independent" third party to
convey collectively deternmined price offers to purchasers or to
negoti ate agreenments with purchasers, or giving to individual
provi ders an opportunity to "opt" into, or out of, such
agreenents does not negate the existence of an agreenent.
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anount to a per se illegal price-fixing agreenent.

D. Exanples O Miltiprovider Network Joint Ventures

The followi ng are four exanples of how the Agencies would
apply the principles set forth in this statenent to specific
mul ti provider network joint ventures, including: 1) a PHO
i nvol vi ng substantial clinical integration, that does not raise
significant conpetitive concerns under the rule of reason; 2) a
PHO providing services on a per case basis, that would be
anal yzed under the rule of reason; 3) a PHO invol ving substanti al
financial risk sharing and including all the physicians in a
smal |l rural county, that does not raise conpetitive concerns
under the rule of reason; and 4) a PHO that does not involve
hori zontal agreenents on price.

1. PHO | nvol ving Substantial Cdinical Integration

Roxbury is a relatively isolated, mediumsized city. For the
pur poses of this exanple, the services provided by primary care
physi ci ans and those provided by the different physician
speci alists each constitute a rel evant product market; and the
rel evant geographi ¢ market for each of themis Roxbury.

Several HMOs and ot her significant nmanaged care plans operate
in Roxbury. A substantial proportion of insured individuals are
enrolled in these plans, and enrollnent in nanaged care is
expected to increase. Mny physicians in each of the specialties
and Roxbury’s four hospitals participate in nore than one of
these plans. There is no significant overlap anong the
partici pants on the physician panels of many of these plans, nor
anong the active nedical staffs of the hospitals, except in a few
specialties. Mst plans include only 2 or 3 of Roxbury’s
hospital s, and each hospital is a substitute for any other.

One of Roxbury’s hospitals and the physicians on its active
nmedi cal staff establish a PHO to assunme greater responsibility
for managi ng the cost and quality of care rendered to Roxbury
residents who are nenbers of health plans. They hope to reduce
costs while maintaining or inproving the quality of care, and
thus to attract nore nanaged care patients to the hospital and
their practices.

The PHO wi | | inplenment systens to establish goals relating to
qual ity and appropriate utilization of services by PHO
participants, regularly evaluate both the hospital’s and each
i ndi vi dual doctor’s and the network’s aggregate performance
concerning those goals, and nodify the hospital’s and individual
partici pants’ actual practices, where necessary, based on those

eval uations. The PHO will engage in case nanagenent,
preadm ssi on authorization of sonme services, and concurrent and
retrospective review of inpatient stays. In addition, the PHO is

devel opi ng practice standards and protocols to govern treatnent
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and utilization of services, and it will actively review the care
rendered by each doctor in light of these standards and
pr ot ocol s.

There is a significant investnment of capital to purchase the
i nformati on systens necessary to gather aggregate and i ndivi dual
data on the cost, quantity, and nature of services provided or
ordered by the hospital and PHO physicians; to neasure
performance of the PHO, the hospital, and the individual doctors
agai nst cost and quality benchmarks; and to nonitor patient
satisfaction. The PHO will provide payers with detailed reports
on the cost and quantity of services provided, and on the
network’s success in neeting its goals.

The PHOwi Il hire a nedical director and support staff to
performthe above functions and to coordinate patient care in
specific cases. The doctors and the hospital’s adm nistrative
staff al so have invested appreciable tine in devel oping the
practice standards and protocols, and will continue actively to
noni tor care provided through the PHO  PHO physi ci ans who f ai
to adhere to the network’ s standards and protocols will be
subject to renedial action, including the possibility of
expul sion fromthe networKk.

Under PHO contracts, physicians will be paid by health plans

on a fee-for-service basis; the hospital will be paid a set
anount for each day a covered patient is in the hospital, and
will be paid on a fee-for-service basis for other services. The
physicians will not share substantial financial risk for the cost
of services rendered to covered individuals through the networKk.
The PHOwi || retain an agent to develop a fee schedul e, negotiate
fees, and contract with payers. Information about what

partici pating doctors charge non-network patients will not be

di ssem nated to participants of the PHO and the doctors will not
agree on the prices they will charge patients not covered by PHO
contracts.

Al'l nmenbers of the hospital’s nedical staff join the PHQ
including its three geographically dispersed prinmary care group
practices that together account for about 25 percent of the
primary care doctors in Roxbury. These primary care doctors
generally refer their patients to specialists on the hospital’s
active nedical staff. The PHO includes all primary care doctors
and specialists on the hospital’s nedical staff because of those
established referral relationships with the primary care doctors,
the admtting privileges all have at the hospital, the quality of
care provided by the nedical staff, their conmtnment to cooperate
with the goals of the PHO, and the need to provide conveni ent
referral services to patients of the primary care doctors.
Participating specialists include from20 to 35 percent of
specialists in each rel evant nmarket, depending on the specialty.
Hospital and physician participation in the PHO i s non-excl usive.
Many PHO participants, including the hospital, already do and are
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expected to continue to participate in other managed care plans
and earn substantial incone fromthose plans.

Conpetitive Analysis

The Agenci es woul d anal yze the PHO under the rule of reason
because it offers the potential for creating significant
efficiencies and the price agreenent anong the physicians is
reasonably necessary to realize those efficiencies. Prior to
contracting on behalf of conpeting physicians, the PHO w ||
devel op nechani sns to provide cost-effective, quality care,
i ncl udi ng standards and protocols to govern treatnent and
utilization of services, information systens to neasure and
nmoni tor both the individual performance of the hospital and
physi ci ans and aggregate network perfornmance, and procedures to
nmodi fy hospital and physician behavi or and assure adherence to
networ k standards and protocols. The network is structured to
achieve its efficiencies through a high degree of interdependence
and cooperation anong its participants. The price agreenent for
physi ci an services, under these circunstances, is subordinate to
and reasonably necessary to achi eve these objectives. ®

¢ Al t hough the physicians have not directly agreed anobng
t hensel ves on the prices to be charged, their use of an agent
subject to the control of the PHO to establish fees and to
negoti ate and execute contracts on behalf of the venture would
anount to a price agreenent anong conpetitors. The use of such
an agent, however, should reduce the risk of the PHO s activities
havi ng anticonpetitive spillover effects on conpetition anong
provi der participants for non-network patients.
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Furt hernore, the Agencies would not chal |l enge establishnent
and operation of the PHO under the rule of reason. |In conducting
the rule of reason analysis, the Agencies woul d eval uate the
likely conpetitive effects of the venture in each rel evant
market. In this case, the PHO does not appear likely to limt
conpetition in any relevant market either by hanpering the
ability of health plans to contract individually with area
hospitals or physicians or with other network joint ventures, or
by enabling the hospital or physicians to raise prices above
conpetitive |levels. The PHO does not appear to be overincl usive:
many primary care physicians as well as specialists are avail able
to other plans, and the doctors in the PHO have been included to
achi eve the network’ s proconpetitive potential. Many PHO doctors
al so participate in other managed care plans and are expected to
continue to do so in the future. Mreover, several significant
managed care plans are not dependent on the PHO doctors to offer
their products to consunmers. Finally, the venture is structured
so that physician participants do not share conpetitively
sensitive information, thus reducing the likelihood of
anticonpetitive spillover effects outside the network where the
physicians still conpete, and the venture avoids any
anticonpetitive collateral agreenents.

Since the venture is not likely to be anticonpetitive, there
is no need for further detailed evaluation of the venture’'s
potential for generating proconpetitive efficiencies. For these
reasons, the Agencies would not chall enge the joint venture.

They woul d reexam ne this conclusion, however, and do a nore
conpl ete anal ysis of the proconpetitive efficiencies if evidence
of actual anticonpetitive effects were to devel op.

2. PHO That Provi des Services On A Per Case Basis

Goodville is a large city with a nunber of hospitals. One of
Goodville’ s hospitals, together with its oncol ogi sts and ot her
rel evant health care providers, establishes a joint venture to
contract with health plans and other payers of health care
services to provide bone marrow transplants and rel ated cancer
care for certain types of cancers based on an all inclusive per
case paynent. Under these contracts, the venture will receive a
single paynent for all hospital, physician, and ancillary
services rendered to covered patients requiring bone marrow
transplants. The venture will be responsible for paying for and
coordinating the various fornms of care provided. At first, it
will pay its providers using a fee schedule with a withhold to
cover unanticipated | osses on the case rate. Based on its
oper ati onal experience, the venture intends to explore other
paynent met hodol ogi es that nay nost effectively provide the
venture' s providers with financial incentives to allocate
resources efficiently in their treatnent of patients.

103



Conpetitive Analysis

The joint venture is a nultiprovider network in which
conpetitors share substantial financial risk, and the price
agreenent anong nenbers of the venture will be analyzed under the
rule of reason. The per case paynent arrangenent involves the
sharing of substantial financial risk because the venture wll
receive a single, predeterm ned paynent for a course of treatnent
that requires the substantial coordination of care by different
types of providers and can vary significantly in cost and
conplexity frompatient to patient. The venture will pay its
provider participants in a way that gives themincentives to
allocate resources efficiently, and that spreads anong the
participants the risk of |loss and the possibility of gain on any
particul ar case. The venture adds to the nmarket another
contracting option for health plans and other payers that is
likely to result in cost savings because of its use of a per case
paynent mnet hod. Establishnment of the case rate is an integral
part of the risk sharing arrangenent.

3. PHO Wth Al The Physicians In A Small, Rural County

Frederick County has a popul ation of 15,000, and a 50- bed
hospital that offers primary and sone secondary services. There
are 12 physicians on the active nedical staff of the hospital
(six general and fam |y practitioners, one internist, two
pedi atrici ans, one otol aryngol ogi st, and two general surgeons) as
well as a part-tine pathol ogi st, anesthesiol ogi st, and
radi ol ogi st. Qutside of Frederick County, the nearest hospitals
are in Big Cty, 25 mles away. Most Frederick County residents
recei ve basic physician and hospital care in Frederick County,
and are referred or transferred to the Big Gty physician
specialists and hospitals for higher |levels of care.

No managed care plans currently operate in Frederick County.
Nor are there any |arge enployers who selectively contract with
Frederick County physicians. Increasingly, Frederick County
residents who work for enployers in Big Gty are covered under
managed care contracts that direct Frederick County residents to
hospitals and to numerous primary care and specialty physicians
in Big City. Providers in Frederick County who are | osing
patients to hospitals and doctors in Big City want to contract
wi th payers and enployers so that they can retain these patients.
However, the Frederick County hospital and doctors have been
unsuccessful in their efforts to obtain contracts individually;
too few potential enrollees are involved to justify payers’
undertaki ng the expense and effort of individually contracting
with Frederick County providers and administering a utilization
review and qual ity assurance programfor a provider network in
Frederick County.

The hospital and all the physicians in Frederick County want
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to establish a PHO to contract with nmanaged care plans and
enpl oyers operating in Big City. Mnaged care plans have
expressed interest in contracting with all Frederick County
physi ci ans under a single risk-sharing contract. The PHO al so
will offer its network to enployers operating in Frederick
County.

The PHO wi || market the services of the hospital on a per
di em basi s, and physician services on the basis of a fee schedul e
that is significantly discounted fromthe doctors’ current
charges. The PHO will be eligible for a bonus of up to 20
percent of the total paynents nmade to it, depending on the PHO s
success in neeting utilization targets agreed to with the payers.
An enpl oyee of the hospital will develop a fee schedul e,
negoti ate fees, and contract with payers on behalf of the PHO
| nf ormati on about what participating doctors charge non- PHO
patients will not be dissem nated to the doctors, and they wl|
not agree on the prices they will charge patients not covered by
PHO contracts.

Physi ci ans’ participation in the PHOis structured to be non-
excl usive. Because no other nanaged care plans operate in the
area, PHO physicians do not now participate in other plans and
have not been approached by other plans. The PHO physici ans have
made clear their intention to continue to practice outside the
PHO and to be available to contract individually with any other
managed care plans that expand into Frederick County.

Conpetitive Analysis

The agreenent of the physicians on the prices they wll
charge through the PHO woul d be anal yzed under the rul e of
reason, because they share substantial financial risk through the
use of a pricing arrangenent that provides significant financial
i ncentives for the physicians, as a group, to achieve specified
cost-contai nnent goals. The venture thus has the potential for
creating significant efficiencies, and the setting of price
pronotes the venture' s use of the risk-sharing arrangenent.
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The Agenci es woul d not challenge formation and operati on of
the PHO under the rule of reason. Under the rule of reason
anal ysis, the Agencies would evaluate the |ikely conpetitive
effects of the venture. The venture does not appear likely to
[imt conpetition in any rel evant market. Managed care pl ans’
current practice of directing patients from Frederick County to
Big Gty suggests that the physicians in the PHO face significant
conpetition from providers and nmanaged care plans that operate in
Big Gty. Mreover, the absence of nmanaged care contracting in
Frederick County, either now or in the foreseeable future,
indicates that the network is not likely to reduce any actual or
likely conpetition for patients who do not travel to Big City for
care.

Wiile the venture involves all of the doctors in Frederick
County, this was necessary to respond to conpetition fromBig

City providers. It is not possible to verify at the outset that
the venture will in fact be non-exclusive, but the physicians’
participation in the venture is structured to be non-excl usive,
and the doctors have expressed a willingness to consider joining

ot her managed care plans if they begin operating in the area.

For these reasons, the Agencies would not challenge the joint
venture. However, if it |ater becane apparent that the
physi cians’ participation in the PHO was exclusive in fact, and
consequent |y managed care plans or enployers that wanted to
contract with sone or all of the physicians at conpetitive terns
were unable to do so, or that the PHO doctors entered into
coll ateral agreenents that restrained conpetition for services
furni shed outside the PHO, the Agencies likely would challenge
the joint venture.

4. PHO That Does Not Involve Horizontal Agreenents On Price

A hospital and doctors and other health care providers on its
medi cal staff have established a PHO to market their services to
payers, including enployers with self-funded health benefits
pl ans. The PHO contracts on a fee-for-service basis. The
physi ci ans and other health care providers who are participants
in the PHO do not share substantial financial risk or otherw se
integrate their services so as to provide significant
efficiencies. The payers prefer to continue to use their
existing third-party adm nistrators for contract adm nistration
and utilization nmanagenent, or to do it in-house.

There is no agreenent anong the PHO s participants to deal
only through the PHO, and many of them participate in other
networks and HMOs on a variety of terns. Sone payers have chosen
to contract with the hospital and sone or all of the PHO
physi ci ans and ot her providers w thout going through the PHO and
a significant proportion of the PHO s participants contract with
payers in this manner
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In an effort to avoid horizontal price agreenents anong
conpeting participants in the PHOwhile facilitating the
contracting process, the PHO considers using the follow ng
mechani sns:

107



A.  An agent of the PHO not otherwi se affiliated with any
PHO participant, will obtain fromeach participant a fee schedul e
or conversion factor that represents the m ni num paynent that
participant will accept froma payer. The agent is authorized to
contract on the participants’ behalf with payers offering prices
at this level or better. The agent does not negotiate pricing
terms with the payer and does not share pricing information anong
conpeting participants. Price offers that do not neet the
aut hori zed fee are conveyed to the individual participant.

B. The sane as option A, with the added feature that the
agent is authorized, for a specified tinme, to bind the
participant to any contract offers with prices equal, to or
better than, those in a contract that the participant has already
approved.

C. The sane as option A, except that in order to assist
payers in devel oping contract offers, the agent takes the fee
aut hori zations of the various participants and devel ops a
schedul e that can be presented to a payer show ng the percentages
of participants in the network who have authorized contracts at
various price |evels.

D. The venture hires an agent to negotiate prices with
payers on behalf of the PHO s participants. The agent does not
di sclose to the payer the prices the participants are willing to
accept, as in option C, but attenpts to obtain the best possible
prices for all the participants. The resulting contract offer
then is relayed to each participant for acceptance or rejection.
Conpetitive Analysis

In the circunstances described in options A through D, the
Agenci es woul d determ ne whether there was a horizontal agreenent
on price or any other conpetitively significant terns anong PHO
participants. The Agenci es woul d determ ne whet her such
agreenents were subject to the per se rule or the rule of reason,
and eval uate them accordi ngly.

The exi stence of an agreenent is a factual question. The
PHO s use of options A through C does not establish the existence
of a horizontal price agreenent. Nor is there sharing of price
information or other evidence of explicit or inplicit agreenments
anong network participants on price. The agent does not inform
PHO partici pants about others’ acceptance or rejection of
contract offers; there is no agreenent or understanding that PHO
participants will only contract through the PHG and participants
deal outside the network on conpetitive terns.

The PHO s use of option D anounts to a per se unlawful price
agreenent. The participants’ joint negotiation through a common
agent confronts the payer wth the conbi ned bargai ni ng power of
the PHO participants, even though they ultimtely have to agree
individually to the contract negotiated on their behalf.
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Persons who are considering form ng nultiprovider networks
and are unsure of the legality of their conduct under the
antitrust |laws can take advantage of the Departnment of Justice's
expedi ted busi ness review procedure for joint ventures and
i nformati on exchange prograns announced on Decenber 1, 1992 (58
Fed. Reg. 6132 (1993)) or the Federal Trade Conm ssion's advisory
opi nion procedure contained at 16 CF. R 88 1.1-1.4 (1993). The
Agencies will respond to a business review or advisory opinion
request on behalf of parties considering the formati on of a
mul ti provider network within 120 days after all necessary
information is submtted. The Departnent's Decenber 1, 1992
announcenent contains guidance as to information that should be
subm tted.
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You may contact the Antitrust Division regarding business review letters:

By writing or calling:
Legal Procedure Unit
Antitrust Division
U.S. Department of Justice
Suite 215, 325 7th St., NW
Washington, D.C. 20530
(202) 514-2481

You may access public documents by using the Internet:

gopher@justice.usdoj.gov
http://www.usdoj.gov

You may contact the Federal Trade Commission regarding advisory opinions:

By writing or calling:
Health Care Division
Bureau of Competition
Federal Trade Commission
Washington, D.C. 20580
(202) 326-2756

You may access public documents by using the Internet:
http://www.ftc.gov



Separate Statenent of Comm ssioner Christine A Varney
On the Revised Health Care Cuidelines

The Federal Trade Conm ssion and the Departnent of Justice
today issued revisions to Statenents 8 and 9 of the Statenents of
Antitrust Enforcenent Policy in Health Care (“health care
guidelines”). | amwiting separately for two basic reasons.
First, | have been somewhat critical of the health care
guidelines in the past, suggesting that they should refl ect
greater receptiveness to new and i nnovative forns of provider
arrangenents that do not necessarily involve financial risk
sharing and suggesting factors that should be taken into account
in review ng provider arrangenents that fall outside of the
safety zones. | believe that the revised health care guidelines
address these previous concerns. | comend the Agencies’ staffs
for the trenendous progress that is reflected in these
gui delines. Second, the issuance of the guidelines is an

iterative process, and | invite continued input frominterested
parties. The health care marketplace is undergoing rapid change,
and it is primarily through an open dialogue with all involved in

the health care industry that the Agencies can continue to
provi de appropriate and rel evant antitrust gui dance.
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